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KEY TO REFERENCES 

'i'lie Digest of Opinions of The Judge Advocate General of the 
Army, is cited by the figure “is” followed by numbers indi- 

cating pages. 

The Digest of Opinions of The Judge Advocate General of the 
Army, 1913-1930, is cited by the figure “30” followed by numbers 
indicating paragraphs, those in the Supplement being preceded by 
“Sup.” 

The Digest of Opinions of The Judge Advocate General of the 
Army, 1912-1940, is cited by the figure “40” followed by numbers 
indicating paragraphs except when pages are indicated. Those in 
the Supplement (for 1941) are preceded by “Sup.” 

The Digests of Opinions of The Judge Advocate General of the 
Army beginning with 1942 have been published in bulletins paged 
consecutively through each year. These are cited by the figures in- 
dicating the years, followed by numbers indicating pages. For instance 
(43-17) indicates page 17 of the 1943 edition of the Digest of Opin- 
ions of the Judge Advocate General. 

The Manual for Courts-Martial is cited by the initials “M.C.M.” 
followed by numbers denoting paragraphs unless otherwise indicated. 
Citations are to the 1949 ManuM, 

Military Laws of the United States is cited by the initials 
“M.L.U.S.” followed by numbers indicating paragraphs. Those in 
the Supplement are indicated by “Sup.” 

The Selective Service Act, 1948 is cited as “S.S.A. ’48.” 

CHANGES IN NOMENCLATURE 

For “Secretary of War” read “Secretary of the Army” or “Secretary' 
of the Department of the Army.” 

For “War Department” read “Department of the Army.” 

For “Judge Advocate General’s Department” read “Judge Advo- 
cate General’s Corps,” 

For “Army Air Force” or “Air Corps” read “United States Air 
Force.” 




ENACTMENT- OF THE ARTICLES OF WAR 


The present Articles of War were originally enacted as part of the 
National Defense Act of June 4, 1920,- and constitute Chapter ^6, 
Title 10 of the Code of Laws of the United States of America, 5934 
Edition. (M.L.U.S. 354 et seq.) The enacting clause provides that the 
Articles of War “shall at all times and in all places govern the Armies 
of the United States.” Various Articles have been amentled from time 
to time and substantial changes, ellective February 1, 1949, were en- 
acted in Title il of I’lie Selective Service Act of 1948. (Public Law 
759, 8otii Congress.) 

ANNOTATION 

1. This edition of Articles of War Annotated includes all 
amendments of the Articles to February 1, 1949, and the Annotations 
have been revised to conform with the published Digests of De- 
cisions of the Judge Advocate General of the Army to dale and the 
new Manual for Courts-Mar'ual 1949. 

2. By Public Law 775 (8oth Congress, June 25, 1948) the Articles 
of War were made applicable to the United States Air Force, under a 
separate system of military justice to be administered by The Judge 
Advocate General, United States Air Force. That Act provides, in 
pertinent parts, as follows: 

“Sec. 1. There is hereby established in the United States Air 
Force the office of I'he Judge Advocate General, U. S. Air Force 
[which] shall be occupied by The Judge Advocate General, 
U. S. Air Force, with the rank of Major General, who shall be 
appointed by The President . . . The judge Advocate General, 
U. S. Air Force, shall be charged with supervising the admin- 
istration of military justice in the U. S. Air Force and the per- 
formance of such other legal duties as may be directed by the 
Chief of Staff, U, S. Air Force. 

“Sec. 2. The Articles of War and all other laws now in effect 
relating to the Judge Advocate General’s Department, the Judge 
Advocate General of the Army, and the administration of mili- 
tary justice within the United States Army shall be applicable to 
the Department of the Air Force with respect to the personnel 
thereof, and all references in such laws to the Department of 
the Army (War), the Army of the United States and its compon- 
ents, the Secretary of the Army (War), the Judge Advocate Gen- 
neral, Assistants judge Advocate General, and officers of or as- 
signed to the Judge Advocate General’s Department shall be 
construed for the purposes of this Act, as referring to, and vest- 

xxi 
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ing like authority, duties, functions, and responsibilities in the 
Department of the Air Force, the Air Force of the United States 
and its components, the Secretary of the Air Force, the Judge 
Advocate General, United States Air Force, and officers of the 
United States Air Force designated by the Chief of Staff, United 
States Air Force, as judge advocates, respectively: Provided^ That 
until the expiration of the transfer period [July 26, 1949] pre- 
scribed by section soSe of the National Security Act of 1947 
(Public Law 253, 80th Congress), the jurisdiction conferred 
hereby may be exercised w'ith respect to the personnel of any 
component of the Department of the Army who may be under 
the command and authority of the Chief of Staff, United States 
Air Force. 


“Sec. 4. Nothing contained herein shall be construed to pre- 
vent the prosecution, punishment, mitigation, or other action, 
by the United States acting through officers of either the De- 
partment of the Army or the Department of the Air Force as 
to any offense made punishable by the Articles of War commit- 
ted prior to the date of this Act by any person subject to mili- 
tary law, and either of those departments may enforce or miti- 
gate any penalty, forfeiture, fine or liability, heretofore adjudged 
against such person.” 

This Act is hereinafter cited as the “Air Force Military Justice 
Act, 1948.” 

3. Military law is due process of law to those in the military 
service of the United States {Reaves vs. Ainsworth, 219 U. S. 
296, and U. S. ex rel. French vs. Weeks. 259 U. S. 326). 
(M.C.M. 7). 



CHAPTER 1 


PRELIMINARY PROVISIONS 


ARTICLE 2 . Definitions: The following words when used in 
these articles shall be construed in the sense indicated in this article, 
miless the context shows that a different sense is intended, namely: 

(a) The word “officer” shall be construed to refer to a commis- 
sioned officer; 

(b) The word “soldier” shall be construed as including a noncom- 
missioned officer, a private, or any other enlisted man or woman. 

(c) The word “company” shall be construed as including a troop, 
battery, or corresponding unit of the ground or air forces. 

(d) The word “battalion” shall be construed as including a squad- 
ron or corresponding unit of the ground or air forces. 

(e) The word “cadet” shall be construed to refer to a cadet of the 
United States Military Academy. (As amended by S.S.A. ’48.) 

ANNOTATION 

1. A warrant officer is not an “officer” as defined in this Article (30* 
301, 1899). Neither is a flight officer (43-17). 

# « «> « 

ARTICLE 2. Persons Subject to Military Law. The following 
persons are subject to these articles and shall be understood as in- 
cluded in the term “any person subject to military law,” or “persons 
subject to military law,” whenever used in these articles; Provided, 
That nothing contained in this Act, except as specifically provided 
in Article 2, subparagraph (c), shall be construed to apply to any 
person under the United States naval jurisdiction unless otherwise 
specifically provided by law. 

(a) All officers, warrant officers, and soldiers belonging to the 
Regular Army of the United States; all volunteers, from the dates 
of their muster or acceptance into the military service of the United 
States; and all other persons lawfully called, drafted, or ordered 
into, or to duty or for training in, the said service, from the dates 

1 
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they are required by the terms of the call, draft, or order to obey the 
same; 

(b) Cadets; 

(c) Officers and soldiers of the Marine Corps when detached for 
senice with the armies of the United States by order of the President: 
Provided, That an officer or soldier of the Marine Corps when so 
detached may be tried by military court-martial for an offense com- 
mitted against the laws for the government of the naval service prior 
to his detachment, and for an offense committed against these articles 
he may be tried by a naval court-martial after such detachment ceases; 

(d) All retainers to the camp and all persofis accompanying or 
serving luith the armies of the United States without the territorial 
jurisdiction of the United States, and in time of war all such retainers 
and persons accompanying or serving with the armies of the United 
States in the field, both within and without the territorial jurisdiction 
of the United States, though not otherwise subject to these articles; 

(e) All persons under sentence adjudged by courts-martial; 

(f) All persons admitted into the Regular Army Soldiers' Home at 
Washington, District of Columbia. (As amended by S.S.A. ’48, 
effective Feb» i, ’49.) 


ANNOTATION 
(See M.C.M. Chap. IV.) 

1 . Officers, Soldiers, etc. Pars. 

IN GENERAL I- 5 C 

RESERVES 6-8 

NATIONAL GUARD Q-IO 

RETIRED PERSONNEL 1! 

DRAFTED MEN 12-14 

II. Cadets 15- *6 

III. Marine Corps and Naval Personnel . . . 17-18 

IV. ClVIUANS 

IN GENERAL 19-2ia 

IN THE FIELD 22-26d 

BETWEEN .ARMISTICE AND DECLARATION OF 

PEACE 27 

prisoners OF WAR AND INTERNED ENEMY 

ALIENS 28-29d 

V. Military Prisoners 3o*33 

VI. Members of Soldiers’ Home 34 


1 . OFFICERS. SOLDIERS, etc. 

In General 

il As a general rule a court-martial has no authority to try a sol- 
dier for an offense committed prior to his entry into the military 
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sei“vfce. There are certain exceptions: i.e. Art. 8i (Relieving; the 
enemy, etc.) and Art. 82 (Spies) under which a court-martial has 
jurisdiction irrespective of whether the offenders are in the military 
service; and Art. 54 (Fraudulent enlistment) under which a soklier 
may be tried for fraudulent enlistment although, strictly, the fraud 
was committed before the enlistment was completed (30-1437) (40- 
369 [s])- (44-277)- 

la. Members of a friendly (Canadian) military force at a United 
States military post (Fort Benning) by permission of our Govern- 
ment are not subject to our Articles of War nor to trial by our 
courts-martial. By international law (in the absence of a treaty 
provision or other special agreement to the contrary) they are im- 
mune from our courts both civil and military. I’hey should be 
disciplined by their own officers and tried by their own courts 
martial. If they misconduct themselves, and no officer of their own 
forces authorized to act is present, they may be arrested and con- 
fined until they can be turned over to the authorities of their own 
Government. They may also be taken into custody and detained 
temporarily at the request of such authorities (43-7). (M.C.M. ii). 

2. Separation from the service tenninates the jurisdiction, except 
for certain offenses which, under Article 94 (Frauds Against the 
Government), may be tried by court-martial aher such separation 
(12-515; 30-1325, 1436) (40-359 [1] [2}, 46-35). However, once the 
soldier has been arrested or had charges served upon him before 
separation, he may be held for trial by court-martial even if his 
term of enlistment has expired in the meantime. (12-511, 546; 30- 
1326). A soldier who commits an offense on the day he is due for 
discharge, but before the discharge is executed, is still subject to 
military jurisdiction (12-511). A court-martial has no jurisdiction 
to try a soldier for an offense, other than one covered by Article 94 
(Frauds Against the Government), committed in a prior enlistment 
from which he has been discharged (30-Sup. 1436) (47-295). An 
officer dropped from the rolls (49-5) under the last clause of Article 
118 (Officers, Separation from Service), cannot be tried by court- 
martial except as provided by Article 94 (Frauds) (30-1325); but 
suspension from rank and command does not affect the military 
jurisdiction of the court (12-513) (40-359, 369). 

2a. An enlisted man discharged to accept appointment as flight 
officer, which he accepted, went absent without leave, and while so 
alxsent, his appointment as flight officer was terminated by a special 
order promulgated by the authority which made the appointment. 
Later he was ajjprehended and another order was issued purporting 
to revoke the order terminating the appointment. Held: The order 
terminating the appointment became effective upon its promulgation 
and could not be revoked subsequendy. In view of his absence with- 
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out leave mo notice to the soldier was necessary. In the absence of 
any reserve status, he was a civilian, and could not be tried for ab- 
sence without leave. A similar ruling has been made as to warrant 
officers (44-1). But see Art. 108, Anno. par. 37, 38, 39. 

3. A fraudulent enlistment is voidable only at die option of the 
government, and consequently an enlisted minor is subject to trial 
by court-martial for an offense committed prior to liis formal dis- 
charge (30-351, 5330). Whether he should be held for trial is a 
question for administrative determination (30-246) (40-248, 359 [3}). 

4. A mere change in status, without a break in the military 

service, such as promotion, transfer, or, in the case of an officer, 
change from a temporary to a permanent commission, does not 
terminate the military jurisdiction (30-1435, Sup, 502 b). An officer 
promoted from the ranks with no break in his service, may be tried 
for offenses committed when an enlisted man (30-236, 1435). An 
officer may also be tried by court-martial tor an ollense comsniited 
while a cadet, provided there was no break between his cadet service 
and his commissioned status (12-515, 516) (40-369 [3]). (45-223). 

4a. Soon after the passage of the National Security Act of 1947 
(P.L. 253, 80th Congress, July 26, 1947) it was held by The Judge 
Advocate General of the Army that, under certain provisions of 
that Act, and A.W. 2, the membei's of the U.S. Air Force, being 
still in “the military service of the United States,” and there being 
(at that time) no separate system of military justice for the Air 
Force, were still subject to the jurisdiction of Army courts-martial 
and the Articles of War (48-10). Under the Act of June 25, 1948 
(see Enactment of the Articles of War, Annotation, par. 2 ) the 
personnel of the U.S. Air Force, although stiff subject to the Articles 
of War, are not subject to trial by Army courts-martial except for 
offenses committed prior to June 25, 1948. (M.C.M. App. 1, Notes 
to A.W. 2). 

5. An honorable discharge pertains only to the particular enlist- 
ment to which it relates and releases the soldier from amenability for 
all offenses committed only within that particular term (except 
under Article 94) (12-515). A dishonorable discharge is a complete 
expulsion from the service and relates to no particular term, and 
covers all unexpired enlistments. A dishonorably discharged soldier 
cannot be tried for offenses committed prior to such discharge (ex- 
cept as provided in Article 94). A subsequent enlistment after dis- 
honorable discharge does not revive the military jurisdiction over 
such offenses (12-515; 30-1326). However, a dishonorably discharged 
general prisoner, still in confinement under sentence of court- 
martiai, can still be tried for offenses committed prior to discharge 
(30-1326), because the dishonorable discharge terminated his status 
as a soldier but did not terminate the military jurisdiction while 
serving sentence (30-1383) (40-369 M)- 
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5a. When a soldier is discharged for the convenience of the 
government, but the certificate is not given him until after his reen* 
listment, military jurisdiction over him is continuous (42-13). 

5b. A dishonorably discharged soldier becomes a civilian even 
though retained in confinement under sentence of a general court- 
martial (42-100). This is covered by subdivision (e) of the Article. 

5c. By the act of July 1, 1943 (M.L.U.S. Sup. 2286) the Wom- 
en’s Army Corps was established as a component of the Army 
of the United States. Enlisted members of this Corps are “enlisted 
men” within the meaning of the statute (M.L.U.S. Sup. 180a) 
authorizing the detail of enlisted men of the Army as “Army mail 
clerks” (43-266). Members of the Women’s Army Corps are punish- 
able by the military authorities under the Articles of War only. 
Disciplinary action against them by a “summary board” under the 
Women’s Army Auxiliary Corps regulations is illegal and void 
(43-484). Members of the Women’s Army Corps (as distinguished 
from the Women's Army Auxiliary Corps) are “persons lawfully 
called, drafted or ordered into” the military service and are “persons 
subject to military law.” See also Art. 115, Annotation, par. 2a. 

Resertfes 

6. Reserve officers are subject to military law only when on active 
duty (30-99, 1336). They are not so subject when in an inactive 
training status (30-1336). A reserve officer on active duty is not 
subject to trial by court-martial for acts committed when not on ac- 
tive duty, but he may, at the discretion of the President (under Sec. 
37, N. D, Act, M.L.U.S. 1358a) be summarily discharged (30-297). 
A reserve officer on active duty with the Civilian Conservation Corps 
is subject to military law (30-Sup. 1336) (40-359 [6}. Sup. 359 ffi})- 

A member of the Enlisted Reserve Corps is not subject to military 
law until he has been lawfully ordered to active duty, and he has 
been actually, or constructively, notified thereof. The mailing of the 
orders to his address is not constructive delivery in the abijence of 
any showing that he had received them (44-449, 450). 

7. Court-martial jurisdiction over a reserve officer is not terminated 
by the expiration of his tour of active duty, and he may be held 
under military control until the final disposition of the case (3o-.Sup. 
^336) (40*359 [6})* But the transfer of a reserve or A.U.S. officer 
to an inactive status pending actual service of charges upon him 
terminates the court-martial jurisdiction over him (46-35» 122). 
And an honorable discharge after trial and sentence to dismissal, 
but before action by the confirming authority, constitutes a con- 
structive pardon or remission of the sentence (46-278). 

An officer on “terminal leave” is in an “active duty status,” and 
therefore subject to the militaiy jurisdiction, until the expiration of 
such leave (48-177). 
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8. Reserve nurses on active duty are subject to military law (30- 
1932), (40-78)- . 

National Guard 

9. National Guard officers attending a service school are not "In 
the military service of the United States” within the purview of the 
articles of war and, therefore, are not subject to trial by court- 
martial appointed by Federal authority (30-1331, 1355) (40-359 [5]). 

10. Members of the National Guard are subject to military law 

from the date they are called, ordered, or drafted into Federal 
service (30-23, 291, 293, 1332). A National Guardsman ^vho fails to 
respond to a “call” of the President may be tried for desertion even 
if he subsequently served as a drafted man and was honoral)ly dis- 
charged (30-1499). National Guardsmen who were first “called” 
and later “drafted” can be tried for offenses committed while serv- 
ing under “call” after they were “drafted,” their service having been 
continuous (30-1332) (40-359 3(>9 [4])- 

Retired Personnel 

11. Retired officers of the Regular Army are subject to militar]’ 
law and to trial by court-martial for offenses committed either before 
or after retirement, subject to the limitations imposed by Articlet 
39 (Limitations Upon Prosecutions— as to Time) (12-992), Retired 
enlisted men of the Regular Army are subject to military law (ig- 
1001, 1003) (40-Sup. 359 [6fl]). 

Drafted Men 

12. Under the law in force in 1918 a drafted man who, upon being 
ordered by his local board or the State Adjutant General to report 
for military duty, failed to report at the time and place specified, 
and intentionally remained absent, was chargeable with desertion 
(30-2232) (40-416 [18]); but under the Selective Training and Service 
Act of 1940 drafted men are not subject to military law until they 
have been accepted for, and inducted into, the military service at an 
induction station. Offenses and delinquencies of which they may be 
guilty under the selective service law prior to such induction are 
punishable by the U. S. Civil Courts (Sel. Tr. and Scr. Act, 1940, 
Secs. 3 (a) and 11; M.L.U.S. 2225). (See also S.S.A. ’48, Sec. 12a). 
But a drafted man who is inducted into the Army and, on the same 
day, is relieved from active duty and furloughed to the enlisted 
reserve with instructions to report back for active duty on a certain 
date (see sec. 4, act of Aug. 18, 1941; M.L.U.S. Sup. 2227-4, and 
regulations thereunder) does not become subject to military law 
until the date on which he is ordered to report back for active duty, 
and is not in an active duty status until he is due to comply witii 
his orders to report for active duty (43-205-207). 
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12a, Upon acceptance by the military authorities at an induction 
station the induction of a drafted man is complete by operation of 
law. The taking of the oath prescribed by Article 109 is not a 
necessary formality for drafted men (42-344 (43-40, 287) (45-420). 
See Art. 109, Anno. par. 3a. 

12b. The fact that a drafted man entered this country illegally is 
immaterial if his induction is otherwise lawful. He may be retained 
in the service (42-344). But an enemy alien who is inducted into 
the service, released from active duty, and transferred to the enlisted 
reserve, may not be compelled to enter upon active duty if he 
objects thereto in writing (43-334). 

13. If, on trial of a drafted man by court-martial, the question of 
jurisdiction is raised, it' is encumbent upon the prosecution to prove 
that the accused has been inducted into the military service (45-420). 
If and when it becomes necessary to prove induction, a court-martial 
need not go behind the record of induction unless some material 
defect in the record is obvious (30-2238, 2239) (40-416 [19]). 

14. A drafted man, or one who enlists “for the period of the 
emergency,” who, when the emergency ends, is in confinement 
under a suspended sentence of dishonorable discharge, may be held 
to serve out his sentence (30-1G05) (40-359 [15]). 

II. CADETS 

15. The term “cadet” as used in the articles of war applies only 
to cadets at the U. S. Military Academy. Flying cadets (i.e., aviation 
cadets) constitute a special grade of enlisted rank not included in 
the term as here used (30-595) (40-359 [7] Sup. 359 [7}) (See Art. 
14, Anno. par. 2). 

16. Cadets are subject to trial by court-martial for infractions of 
the Military Academy regulations as constituting “conduct to the 
prejudice” etc. in violation of A.W. 96 (12-82). 

III. MARINE CORPS AND NAVAL PERSONNEL 

17. Marine Corps and Naval personnel traveling on Army trans- 
ports, but not “detached for service with” the Army, although sub- 
ject to Army Transport Regulations, are not subject to trial liy Army 
courts-martial (30-1333) (40-359 [8]). There is no authority whereby 
military personnel serving on a naval vessel may be subjected to dis- 
ciplinary action by the naval officer in command thereof (44-226). 

18. Members of the Marine Corps convicted by Army courts- 
martial while serving with the Army remain under jurisdiction of 
the War Department for all purposes of punishment, including dis 
honorable disdiarge, the same as similarly convicted men of the 
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army (30-1604), unless transferred back to the Navy Department 
(40-407 [3]). 

IV. CIVILIANS 
In General 

ig. Any statute which attempts to give jurisdiction to military 
courts over civilians in time of peace is unconstitutional (12-513). 
The articles of war are a code for the government of the military 
establishment and relate only to persons belonging thereto unless a 
different intent is clearly expressed or otherwise manifested. Military 
jurisdiction is exercised over civilians by virtue of the power of 
martial law and does not depend upon legislation but upon neces- 
sity. So it has been held that even under Articles 81 (Relieving, 
Corresponding with, or Aiding the Enemy) and 82 (Spies), whose 
application is not restricted to persons subject to military law, the 
jurisdiction over civilians should be limited to acts committed within 
the theatre of war or a district under martial law (12-128, 129, 152, 
513). However, it was not so limited during the First World War 
(30-1337), 1437) (40-359 [9]). And it has been further extended in 
World War II. A complete list of the categories of civilians and 
types of civilian positions which have been held to be subject to mili- 
tary law under this Article, and corresponding provisions of earlier 
Articles of War, is published in the Bulletin of The Judge Advocate 
General of the Army for June, 1945, pages 223-228. 

19a. Military tribunals have jurisdiction over two classes of 
offenses committed by civilians in the enemy’s country during its 
occupation by our armies and while it remains under military 
government (12-1067) viz. (a) violations of the laws of war (42-260; 
46-33), and (b) civil crimes, when the civil authority is superseded 
by the military. Furthermore, in occupied Japan (after cessation 
of hostilities) military tribunals have jurisdiction over American 
nationals notwithstanding that the local criminal courts are open 
for the trial of Japanese nationals, because it is contrary to our 
national policy to permit the courts of a conquered and occupied 
enemy country to try American nationals; but such military tri- 
bunals have no jurisdiction over purely military offenses committed 
by persons who are not "subject to military law.” An American 
citizen, member of the crew of a merchant vessel, who arrived in 
Japan in July, 1946 (such vessel not being owned by, or allocated 
to, the Army, or under Army control or carrying military personnel 
or cargo) was held to be a person not subject to military law, and 
his trial and conviction for an offense in violation of Article 96 
(which, as alleged, was not an offense of a civil nature) was held 
to be void for lack of jurisdiction (47-117-119). 
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•igbo In time of war “all persons accompanying or serving with 
the Armies of the United States” at home or abroad are subject to 
military law. In time of peace only those “accompanying or serving 
with the Armies of the United States” abroad are so subject. Al- 
though a person “accompanying” the armies may also be “serving 
with” them, the distinction is important because he continues to 
be subject to military law while “accompanying” the army even 
though his contract of employment was ended before he committed 
an offense. Conversely, one may be “serving with” the armies 
without “accompanying” them. The words “serving with” are 
interpreted in the light of their common meaning, and comprehend 
“employment” by the armies in any respect. The nationality of a 
civilian “accompanying or serving with” the Army is immaterial 
upon the question of his subjection to military law (48-125-127). 

20. Prior to the First World War the military jurisdiction over 
civilians was applied principally to those serving in a quasi-military 
capacity with troops in the theatre of war, such as teamsters, watch- 
men, employees of the supply departments, telegraphers, interpreters, 
guides, contract surgeons, railroad and transport employees, etc. 
Officers’ servants and camp followers generally were rarely, if ever, 
subjected to trial by courts-martial (12-151). 

2oa. Members of the Army Specialist Corps (a corps of uniformed 
civilian employees established by Executive Order 9078 February 
26, 1942) are subject to military law when they accompany or serve 
with the armies of the United States in the field in time of war, 
both at home and abroad (42-131). 

21. Military jurisdiction over a civilian cannot be presumed. The 
facts necessary to establish it must be shown in evidence (30-1285) 

(40*359 Cm])- 

21a. Civilian employees serving with the armies in the field in 
time of war are subject to trial by either general or inferior courts- 
martial. It is important that all pertinent evidence of the jurisdic- 
tion in such cases be included in the records of general and special 
courts, and attached to the charge sheets in summary court trials 
(42-362). The limitations on punishment prescribed in M. C. M. 117 
and the jurisdictional limitations on special and summary courts 
under Articles 13 and 14 are applicable to civilians as well as sol- 
diers (45-7). 

In the Field 

22. During the First World War the jurisdiction of courts-martial 
over civilians was not restricted to the actual theatre of war. A con- 
tract surgeon serving with the army in Texas was held to be “serving 
with the Armies of the United States in the field” and therefore 
subject to the military Jurisdiction (30-1435). Contract surgeons were 
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also held subject to military law as a part of the Medical Department 
of the Regular Army (30-594). It was also held that those employed 
along the lines of communication were “serving with the armies in 
the field” and as ports of embarkation were a. part of the lines ot 
communication, civilian employees at such ports (in the United 
States) were subject to military law. Civilian employees of a con- 
tractor engaged in certain emergency work for the A. E. F. in France, 
who were on government payrolls, were held subject to military law 
(30- ! 323) (40-359 [d]). 

22a. A civilian employee of a contractor engaged in construction 
at an Army leased base in a British possession, is subject to military 
law and may be tried by court-martial for an act of sabotage under 
Article 96 (42-357). Upon a petition for habeas corpus brought in 
the U. S. District Court for the Southern District of New York, a 
civilian employee of an aircraft company engaged in connection 
with the operation of an overseas military aircraft depot used by 
American and British forces, under supervision of U. S. Amiy officers, 
was held subject to trial by court-martial for larceny in violation of 
Article 93 (Various Crimes) although at the time of the offense he 
was not on duty and was in a city a number of miles from the de- 
pot, but his employment had not been terminated. The further 
fact that he had worked upon British planes only was held to be 
immaterial (43-337, 338). A civilian employee of an Army contractor 
working on salvage operations in an African port under supervision 
of an Army officer was discharged from such employment. Under 
the terms of his contract of employment entered into in the United 
States he was entitled, if discharged abroad, to transportation and 
subsistence back to the United States. While awaiting transportation 
back home he stole some jewelry from another civilian. The next 
day he sailed for the United States but was apprehended and taken 
off the boat at an Egyptian port, brought before a general court- 
martial in Egypt by which he was convicted and sentenced to ten 
years’ confinement. Later his petition to a U. S. District Court in 
Pennsylvania for a writ of habeas corpus was denied, the court hold- 
ing that, under the circumstances of the case, he was “accompanying 
the armed forces” while he was still in Africa notwithstanding his 
discharge from his job; and that once the military Jurisdiction at- 
taches to a person, the location of the court-martial by which he is 
tried is immaterial (44-416) (45-462, 48-70). A civilian custodian of 
an air field in a foreign country was held subject to military law 
although the nearest U. S. Army troops were at a Signal Corps post 
several miles away (45-271). 

22b. A civilian member of the crew of an Army transport com- 
mitted larceny. While awaiting trial by court-martial he escaped 
from confinement He was apprehended and brought to trial for the 
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larceny and the escape, and his conviction of both charges ivas' sus- 
tained. At the time of the larceny he was “serving with the Armies 
of the United States in the field” and subject to military law. The 
jurisdiction of the court-martial having attached, he was under such 
jurisdiction when he escaped (45-3). A merchant seaman employed 
on a vessel owned by the United States assigned for use of the Army 
and used in transporting military cargo from England to France in 
1944 was held by a U. S. District Court to be subject to military 
law (45-484)- 

23. The words “in the field” do not refer to land only, but to 
any place, land or water, apart from permanent posts or fortifications 
where military operations are being conducted. The following classes 
of persons have been held subject to military law under this Article: 
Civilian employees on mine planters and tramsports (30-1322); all 
persons on board Army transports, either passenger or freight, or on 
any vessel operating under the jurisdiction of the War Department 
for purposes connected with the operations of the Army; and on 
other vessels, all persons of the classes made subject to military law 
by this Article (30-1334) (40-359 [d}, 369 [6]). But see Article 74, 
Annotation, par. 29. 

23a. A civilian member of the crew of an Army transport in a 
foreign port is a person serving with the armies in the field (42-357). 
Persons in the Army Transport Service are “serving with the armies 
of the United States in the field” and are subject to the Articles of 
War and may be tried by court-martial for offenses committed on 
the high seas or in port. The fact that the accused was not aware 
of his amenability to military law is no defense (43*137). (44*6, 139) 

(45'3> 229). When one's connection with the Army is such that he is 
subject to military law (i.e. an American merchant seaman on an 
American vessel in an Army convoy on the high seas) there is no 
constitutional objection to his trial by court-martial (44-135). He 
may be sentenced by court-martial to a forfeiture of pay, and it is the 
duty of all officers, employees and agents of the executive branch to 
comply with such sentence, if regular on its face, and withhold the 
pay (44-334)- 

24. In the First World War civilian employees in army canton- 
ments in the United States were held subject to military law for 
both military and civil crimes, but whether the military jurisdiction 
should be enforced was a question of policy to be decided by the 
military authorities. It was enforced in several instances (30-1323) 

(40-359 [tJ])- 

25. Personnel of the American Red Cross are subject to military 
law “when accompanying the armies of the United States outside the 
territorial jurisdiction of the United States or in the field within the 
United States” (30-2202) (40-359 [14]). Civilian passengers traveling 
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on War Shipping Administration vessels allocated to the Army, carry- 
ing military personnel or cargo are persons “accompanying the Armies 
of the United States,” and are subject to military law while on such 
voyage, although they may not be “serving with” the Army (44-377). 

25a. Newspaper correspondents officially accredited to the Army 
are not persons enlisted in, or appointed to, the military forces: 
but they are “civilians permitted to accompany an army of the 
United States in the field” (42-212) (47-8). 

25b. Civilian employees of independent Ciovernment agencies of 
the United States serving in an overseas theater of operations in time 
of war are subject in all respects to the regulations and orders of 
the Commanding General of the United States forces in the theater, 
and may be tried and punished for violations thereof by military 
tribunals established by him. They are exempt from the jurisdic- 
tion and immune from the process of the local (foreign) courts, civil 
and criminal (43-234, 235). 

25c. A commissioned officer of the Public Health Service detailed 
for duty with the Army is subject to military law except insofar as 
it is in terms or by necessary implication inapplicable to him. He 
is a belligerant under international law if he wears the prescribed 
military uniform and identifying insignia (43-326). By the act of 
July 1, 1944 (Pub. Law 410, ygtii Cong., Sec. 216; M. L. U. S. 2170) 
the President is authorized by Executive Order in time of war to 
transfer the commissioned corps of the Public Health Service to 
the military forces and prescribe the extent to wdiich they shall be 
subject to the Articles of War. 

26. Civilian employees of the Ordnance Department stationed at 
manufacturing plants not operated by the War Department are not 
subject to military law (30-1323). A civil service employee of the 
Quartermaster Corps stationed at a permanent military post cannot 
be summarily punished for neglect of duty (30-1321) (40-359 [9]). 

26a. Civilian employees of an automobile manufacturer sent by 
their employer into the military theater of operations to observe 
the performance of its products under combat conditions, who act 
merely as observers, are non-combatants; if they engage in repair 
work they become members of the armed forces and subject to the 
laws of war (42-1, 2). 

26b. Civil Air Patrol pilots serving in cooperation with the Army 
Air Corps are “serving with the Army of the United States In the 
field” within the meaning of this Article, and are subject to military 
law in time of war (42-12). 

26c. A civilian policeman, employed by a contractor on construc- 
tion work at an Army base leased from Great Britain to guard 
dynamite, who left his place of duty without authority, was held 
triable by court martial for a violation of Article 96 (42-12). 



PRELIMINARY PROVISIONS 


33 

26d. A civilian employee of the Army at a leased base in a 
British colony was arrested by United States guards for unlawful 
possession of a map and turned over to the colonial authorities who 
prosecuted him for violation of local defense regulations. Held that 
he was subject to trial by court-martial, but that since he was sur- 
rendered to the colonial authorities, being a civilian, he was not en- 
titled, as of right, to be represented by United States counsel not 
admitted to practice before the colonial court {42-255, 256). 

Beitoeen Armistice and Declaration of Peace 

27. In the First World War, after the armistice, the military juris- 
diction over civilians, though still in effect, was not generally as- 
serted. When a civilian employee murdered another civilian em- 
ployee at Camp Forrest, Georgia, on June 27, 1919, it was recom- 
mended that, “in view of the reestablishment of conditions approxi- 
mating peace,” the accused be not tried by court-martial although, 
being still rime of war, he was subject to military law (30-1430). 

Prisoners of War and Interned Enemy Aliens 

28. Prisoners of war, though not in the military service of the 
United States are subject to trial by courts-martial (general, special 
or summary) on the same terms as our own forces, for military 
offenses and offenses of a civil nature (40-369 [7]; 43*5135; 44-331; 
46-263; 47-277). Trial by summary court-martial of a prisoner of 
war is not a “judicial prosecution” within the meaning of Article 60 
of the Geneva Convention requiring notice to the protecting power 
(44-135). Prisoners of war captured by allied forces and transferred 
to, and interned in a camp, in the United States for safekeeping, 
are subject to trial by a U. S. court-martial for violations of our 
Articles of War (44-465). A prisoner of w'ar may be tried by military 
commission for violations of the laws of war committed by him 
while a combatant (46-33). A prisoner of war who is alleged to 
have struck or disobeyed an officer, or non-commissioned officer of 
the U. S. Army having custody or supervision of the accused may 
be charged under A.W. 64 or 65. Likewise, in appropriate cases, 
charges against prisoners of war may be laid under A.W. 63, 66, 92, 
93 or 96 (45-3 29)- 

29. Interned enemy aliens are subject to trial by military tribunals 
(See Arts. 12 and 15) for offenses committed by them “within the 
prison limits” (30-1329, 2211). Offenders under Articles 81 (Reliev- 
ing, etc. the enemy) and 82 (Spies) are subject to military Juris- 
diction (30-1337, 1437) (40-369 [5} [8]). By agreement between the 
United States and the Axis Nations (Germany, Italy and Japan) 
effected through the Swiss Government, civilian internees are to be 
treated according to the provisions of the Geneva Convention of July 
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27, 1929, relating' to prisoners of war, insofar as those provisions are 
applicable to civilians. It follows that a civilian internee may be 
tried by court-martial for a violation of the Articles of War. The 
international agreement above referred to confers the jurisdiction, 
and A.W. 12 (Jurisdiction of General Courts-Martial) gives to general 
courts-rnartial the authority to exercise it. A civilian internee is a 
"person who by the laws of war is subject to trial by military tribu- 
nals” as that phrase is used in Article 12, and an internee who com- 
mits an assault upon an officer of the U. S. Army with a dangerous 
instrument may be tried by general court-martial for an assault ivith 
intent to do bodily harm with a dangerous weapon in violation of 
Article 93 (Various Crimes). While Article 15 (Military Commissions 
and Provost Courts) might also be applied in the instant case, trial 
bv general court-martial is believed preferable because the procedure 
of military commissions and provost courts are not, in all respects, 
subject to the same rules of evidence and modes of review as general 
courts-martial, and there should be no question but that a prisoner 
of war or a civilian internee is awarded all the rights which pertain 
to members of our own armed forces accused of similar offenses. 
The case of an enemy who, prior to being captured, commits acts 
in violation of the laws of war is quite a different matter. Such 
person, if apprehended, may be tried as well by a military commis- 
sion as by a general court-martial (43-51-55) (45-329; 46 - 33 )- See 
Article 45, Annotation, par. 1 as to limitations on punishments of 
prisoners of war and internees. See Article 42, Annotation, par. 2 
as to places of confinement. 

29a. Home Guards and civilian guards at Army depots, when 
properly uniformed and equipped and acting under a responsible 
commander in accordance with the laws and usages of war, are, in 
the event of capture by the enemy, entitled to be treated as prisoners 
of war (42-1, 97). Civilian employees of independent Government 
agencies serving in an overseas theater of war, when uniformed as 
prescribed by the Commanding General of the U. S. Forces in the 
theater and carrying papers of identification issued by the military 
authorities, are entitled to treatment as prisoners of war if captured 
by the enemy, provided that, if they are wearing non-combatant 
sleeve emblems, they carry no arms, or if wearing combatant insignia, 
they carry anns, if any, openly, and conduct themselves according 
to the laws and usages of war (43-235). 

2gb. Prisoners of war, interned enemy aliens, and interned United 
States citizens of enemy (Japanese) descent may not be employed 
against their will in work directly related to war operations (e. g. 
making camouflage nets) either with or without pay (42-1). The 
personal property of prisoners of war, or interned enemy aliens, may 
not be confiscated or destroyed. It may be temporarily removed 
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from their possession (42-259), They should be alloxved to retain 
in their possession such personal property as is worn or carried about 
the person except arms, military equipment and military papers. 
They are not entitled to more “effects” than are reasonably expected 
to accompany soldiers taken prisoner in battle or in garrison, nor 
more than can reasonably l^e accommodated in the space allotted 
them which, under the Geneva Convention, is the same as for the 
depot troops of the detaining power. Detained American citizens 
should be given at least as favorable consideration in this respect 
(43-1). Prisoners of war may be furnished to private contractors 
for farm labor under an agreement by which the Government re- 
serves the responsibility for their care, treatment, supervision, and 
pay (43-299)- 

29c. An alien soldier of the United States who has declared his 
intention to become a citizen may be sent on foreign duty, but if 
captured by forces of the country of his citizenship he would not be 
entitled to be treated as a prisoner of war. It is the War Department 
policy that steps be taken to complete naturalization in such cases 
under the Nationality Act of 1940 as amended by the Second War 
Powers Act of 1942 (42-192). 

29d. A United States citizen of Japanese descent was arrested 
for violation of an order of the military authorities requiring him 
to leave a certain prescribed “military area.” He brought a petition 
for a writ of habeas corpus on the ground that the “military area” 
prescribed contained territory which had no reasonable relation to 
military operations. The Federal District Court (Wisconsin) denied 
the writ, holding that “the courts, having insufficient information 
upon which to base a decision as to the military necessity of pre- 
scribing a military area, will not inquire into the question (42-382), 
It has been held by the U. S, Supreme Court that Congress and the 
Executive, acting in cooperation, have constitutional authority to 
impose restriction upon a citizen’s liberty when military necessity so 
requires, and that under the act of March 21, 1942 (M.L.U.S. 2180a) 
race and ancestry may be a proper ground for discrimination in the 
exercise of such war power when relevant to the protection of the 
country from espionage and sabotage (43-252, 253; 44-535» 53^* 
45-257’ 258). 

V. MILITARY PRISONERS 

30. Persons subject to military law come under the jurisdiction of 
courts-martial for offenses committed by them while in arrest or 
confinement awaiting trial (12-512, 513). Military prisoners, even 
though discharged as soldiers, are subject to military law, and when 
there has been no lapse in the military control, such jurisdiction ex- 
tends to offenses co m mitted by them prior to their discharge (30* 
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1326). In such case the discharge terminates the status as a soldier 
but does not terminate the military jurisdiction while serving a 
court-martial sentence to confinement (30-5383) (40-359 [15]). 

30a. An escaped general prisoner who is under sentence of a gen- 
eral court-martial including dishonorable discharge, is still subject 
to military law and, upon being apprehended and returned to mili- 
tary control, may be tried by court-martial for offenses committed by 
him. while he was absent, whether or not the dishonorable discharge 
has been executed. He may also be tried for desertion committed 
when he escaped if the dishonorable discharge had not, at that time, 
been executed (44-225, 226). A dishonorably discharged general 
prisoner is liable to trial and punishment by court-martial for a 
violation of Article 64 (Assaulting or wilfully disobeying Superior 
Officer) (44*233)- 

31. A military prisoner whose term of enlistment expires while 

serving a sentence to confinement is not automatically discharged 
from the service. It requires formal action to terminate his military 
status (30-277). A prisoner who escapes while serving a sentence of 
court-martial under a suspended dishonorable discharge may, upon 
his return to military control, be tried for desertion (30-1328). It 
has been settled since 1876 that a military prisoner who escapes 
may, upon his recapture, be held to serve out the portion of his 
sentence remaining unexecuted at the time of his escape (30-1386) 
(40*359 [^ 5 ]. P- 985)- (45-10). 

32. A military prisoner under cumulative sentences, although dis- 
honorably discharged at the expiration of his first sentence, may be 
held to serve out his remaining sentence or sentences (30-1383) 
(40-p. 985). And if, when dishonorably discharged he was mis- 
takenly released from custody, he may be re-apprehended and held 
to serve out his remaining sentence or sentences (48-10, 11). 

33. A discharged soldier serving a court-martial sentence in a state 
or territorial penitentiary is still subject to military control, at least 
so far as mitigation or remission of his sentence is concerned (12-569). 

VI. MEMBERS OF THE SOLDIERS’ HOME 

34. Members of the Soldiers' Home are civilians and not subject to 
military law. The provision in this Article purporting to place them 
under the military jurisdiction has been held unconstitutional and a 
“dead letter” (12-1010). 



CHAPTER II 


COURTS-MARTIAL— CLASSIFICATION 
AND COMPOSITION 


ARTICLE 3. Courts-martial classified. Courts-martial shall be 
of three kinds, namely: 

First, general courts-martial; 

Second, special courts-martial; and 

Third, summary courts-martial. 

ARTICLE 4. Who May Serve on Courts-martial. All officers 
in the military service of the United States, and officers of the Marine 
Corps when detached for service with the Army by order of the 
Preside?it, shall be competent to serve on courts-martial for the trial 
of any persons who may lawfully be brought before such courts 
for trial. 

All warrant officers in the active military service of the United 
States and warrant officers in the active military service of the Marine 
Corps when detached for service with the Army by order of the 
President, shall be competent to serve on general and special courts- 
martial for the trial of warrant officers and enlisted persons, and 
persons in this category, shall be detailed for such service when 
deemed proper by the appointing authority. 

Enlisted persons in the active military service of the United States 
or in the active military service of the Marine Corps when detached 
for service with the Army by order of the President, shall be com- 
petent to serve on general and special courts-martial for the trial of 
efilisted persons when requested in writing by the accused at any 
time prior to the convening of the court. When so requested, no 
enlisted person shall, without his consent, be tried by a court the 
membership of which does not include enlisted persons to the 
number of at least one third of the total membership of the court. 
(See also Art. i6). 

When appointing courts-martial the appointing authority shall 
detail as members thereof those officers of the command and when 
eligible those enlisted persons of the command who, in his opinion, 

17 
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are best qualified for the duty by reason of age, training, experience, 
and judicial temperament; and officers and enlisted persons having 
less than two years’ sei'vice shall not, if it can be avoided without 
m,anifest injury to the sendee, be appointed as members of courts- 
inartial in excess of minority membership thereof. No person shall 
be eligible to sit as a member of a general or special court-martial 
when he is the accuser or a witness for the prosecution. (As 
amended by S.S.A. '48 effective Feb. 1, 1949). 

(Note: The provisions for the appointment of warrant officers 
and enlisted persons as members of general and special courts- 
martial are new. Mernbers of the Navy or Air Force are not com- 
petent to serve on Army Courts-martial (M.G.M. 4). Under Article 
16 a soldier who is a member of the same company, or corresponding 
unit, as the accused may not sit on the court. The last sentence of 
this Article was formerly in Article 8.) 

ANNOTATION 


Pars. 

I. In General i-5a 

II. Chaplains 6 

III. Retired Officers y 

IV. Reserve Officers 8 

V. National Guard g 

VI. Persons Disqualified 

Accuser 10-14 

Witness for Prosecution 15-16 


I. IN GENERAL 

1. The president of the court is not designated as such in the con- 
vening order. The senior member participating in the proceedings 
acts as president (12-508). 

2. As president, the presiding officer of a court-martial has no 
powers of command; he gives the directions necessary for the orderly 
and proper conduct of the proceedings, and if a member fails to 
comply it may constitute conduct “to the prejudice’’ etc., in violation 
of Article 96, but he cannot be charged under Article 64 for 
“willful disobedience of a lawful command’’ (12-508). 

3. If the organization to which a member belongs is incorrectly 
given in the convening order, the validity of the proceedings is not 
affected if the description given is sufficient to identify the officer 
(12-57 572)- 

4. A court-martial has no authority to excuse a member from at- 
tendance (30-1342) (40-395 [46]}- An absent member is accountable 
to the appointing authority for failing to be present, but he should 


CLASSIFICATION AND COMPOSITION 


give the cause of absence to the president of the court so that it 
may be entered in the record. If he fails to offer an explanation 
he may be requested by the court to do so. (12-507). But if the 
court assumes authority and does excuse a member or members, the 
validity of the proceedings will not be affected so long as the pre- 
scribed quorum remains, unless it is shown that such action was 
prejudicial to the defense (12-509). 

5. Separation from the service automatically relieves a member 
from the court (12-507); and if one who has been relieved as a 
member continues thereafter to sit as a member the proceedings of 
the court will be void because the court was illegally constituted 
(12-572; 30-1352). The same is true if an officer sits as a member who 
has not been detailed on the court (30-1351) (40-365 [1]). But a 
member may continue to sit on the court after his transfer to another 
command. There is no requirement that the members of a court- 
martial must be under the command of the appointing authority at 
the time of trial (46-64). 

5a. An order detailing an officer as a member of a court-martial 
cannot operate retrospectively. The participation as a member of 
a court of an officer who had not been detailed renders the proceed- 
ings void, although an order is subsequently issued detailing the 
officer as such member of the court as of a date prior to the trial 
(42-15) (43-338). The participation of such unauthorized person 
for only a part of the proceedings renders the entire proceedings 
null and void (46-120). 

11 . CHAPLAINS 

6. Chaplains are eligible for detail on courts-martial, but they are 
not usually detailed (12-492) (M.C.M. 4), 

III. RETIRED OFFICERS 

7. Retired officers on active duty are eligible for duty as members 
of courts-martial. If so detailed their relief from active duty auto- 
matically terminates their memberships on the court (12-997; 30-1340, 
1356). (40-224). 

IV. RESERVE OFFICERS 

8. Reserve officers on active duty may be detailed on courts-martial 
(30-99, 206, 1355, 1930). (40-361 [2}). 

V. NATIONAL GUARD OFFICERS 

9. National Guard officers attending service schools are not "in 
the military service of the United States" and consequently not 
eligible for detail on courts-martial convened by Federal authority 
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(30-1355, 1744) (40-361 [1]). When in active Federal service they 
are, of course, eligible. 


VI. PERSONS DISQUALIFIED 
Accuser 

10. The person who signs the charges is prima facie the accuser 

and unless he is proved not to be the accuser is not eligible to sit on 
the court. If the accuser sits as a member of the court in the trial, the 
court is illegally constituted and the proceedings are void and no 
bar to a subsequent trial by a legally constituted court. The accuser 
should not even participate in proceedings on a plea to the jurisdic- 
tion under which his right to sit as a member of the court is ques- 
tioned, and if he does, and then withdraws, subsequent findings and 
sentence will be illegal and void even though the accused afterwards 
pleads guilty (30-1345, 1350) (40-365 [7]). (43-^37)- 

11. Mere pro forma action such as referring the charges for in- 
vestigation and proper action does not disqualify the officer so acting 
from sitting as a member of the court, but it may constitute ground 
for challenge (12-155, 156; 30-1350) (40-395 {47]). See Article 18 
(Challenge). 

12. Where the first indorsement on the charge sheet showed 
that the charges were referred to a division general court-martial for 
trial "by order of Colonel M. C.,” who sat as president of the court, 
and who had been temporarily in command of the division on the 
date on which the charges were so referred, it was held that the 
colonel was not ineligible under Article 8 to sit as a member of 
the court (43-182). 

13. A commander may be an accuser within the meaning of this 
Article although the charges are signed by another. It is a question 
which, if raised, must be proved like any other issue. It calls in 
question the legal constitution of the court and may be raised at any 
stage of the proceedings, or taken to the reviewing or confirming 
authority (12-156). A commander tvho, despite the recommendation 
of an investigating officer that charges be not preferred, nevertheless 
directs that charges be preferred and brought to trial, is in fact the 
accuser (12-155). 

14. When a member of the court was the accuser, and also testi- 
fied as a witness for the prosecution, and the record fails to shmv 
that he was excused or withdrew from duty as a member of the 
court, the court was not legally constituted and the proceedings were 
null and void (42-12, 13). 
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Witness for Prosecution 

15. If a member of the court becomes a witness for the prosecution 
and thereafter continues to sit as a member, the court is unlawful 
and its proceedings are void. When so called by the prosecution 
he becomes disqualified as a member of the court, whether his 
testimony is prejudicial to the accused or otherwise. The disquali- 
fication, being statutory, cannot be waived by the accused (§0-1353) 
(40-365 [8]) (44-334, 335) (See M.C.M. 59). 

16. When a member of the court gave testimony upon an unim- 
portant collateral issue, but his evidence tended to impeach certain 
testimony of the accused it was held that the member had acted as 
a witness for the prosecution, and the proceedings were void (42-321, 
322) (47-57* 58). 


ARTICLE 5. General Courts-martial— Composition. General 
courts-martial may consist of any number of members not less than 
five. (As amended by S.S.A. '48.) 

ARTICLE 6. Special Courts-martial— Composition. Special 
courts-martial may consist of any number of members not less than 
three. (As amended by S.S.A. ’48.) 

ARTICLE 7. Summary courts-martial; composition. A summary 
court-martial shall consist of one officer. (Should be a field officer 
if practicable. M.C.M. 4d.) 

ANNOTATION 

1. The exercise of discretion in fixing the number of members to 
be detailed on general and special courts with reference to condi- 
tions of the service, is executive and not subject to judicial review 
(12-158). 

2. A court may proceed in the absence of one or more of its 
members so long as it is not reduced below the prescribed minimum 
number, but not otherwise. A court of less than the prescribed mini- 
mum may adjourn from day to day; and if, when reduced to the 
minimum, one is challenged, those remaining may pass upon the 
challenge (12-158, 574) (48-127). The record must show that the 
requisite number was present (40-362). See article 18 (Challenge). 

3. A court reduced to less than the prescribed minimum, and there- 
upon adjourning indefinitely, does not dissolve itself. It should re- 
port the facts to the convening authority and await his orders. He 
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may at any time complete it by .adding' new members and ordering 
it to reassemble for business (12-158)., 

4. Where, in a general court of only five members, one member 
is called as a witness for the defense, the .validity of the proceedings 
will not be affected, for in so testifying he does not become dis- 
qualified as a member (12-524). But he cannot be called to testify 
for the prosecution. See Article 4. 

5. Under the code of 1916 the number of members of a special 
court was prescribed as “three to five inclusive", and a special court 
of six members was held not legally constituted (30-1358); from 
which it is to be inferred that a summary court legally cannot consist 
of more than one officer. 
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COURTS-MARTIAL—BY WHOM APPOINTED 

ARTICLE 8. General courts-martial. The President of the 
United States, the commanding officer of a Territorial department, 
the Superintendent of the Military Academy, the commanding of- 
ficer of an Army group, an Army, an Army corps, a division, a 
separate brigade, or corresponding unit of the Ground or Air Forces, 
or any command to which a member of the Judge Advocate Gen- 
eral's Department is assigned as staff judge advocate, as prescribed 
in article 47, and, when empowered by the President, the command- 
ing officer of any district or of any force or body of troops may 
appoint general courts-martial; but when any such commander is 
the accuser or the prosecutor of the person or persons to be tried, 
the court shall be appointed by superior competent authority, and 
may in any case be appointed by superior authority when by the 
latter deemed desirable. 

The authority appointing a general court-martial shall detail as 
one of the members thereof a law member who shall be an officer of 
the Judge Advocate General's Department or an officer who is a 
member of the bar of a Federal court or of the highest court of a 
State of the United States and certified by the Judge Advocate Gen- 
eral to be qualified for such detail: Provided, That no general court- 
martial shall receive evidence or vote upon its findings or sentence 
in the absence of the law member regularly detailed. The law 
member, in addition to his duties as a member, shall perform the 
duties prescribed in article 31 hereof and such other duties as the 
President may by regulations prescribe. (As amended by S.S.A. '48 
effective Feb. 1, 1949.) (See M.C.M, 5a.) 


ANNOTATION 

1. In General Pars. 

AUTHORITY TO APPOINT NOT DELEGABLE . I -3 

THE CONVENING ORDER 4-6 

RELIEF OR ADDITION OF MEMBERS ff-Q 

DISSOLUTION OF THE COURT 10-12 


*5 



24 


THE ARTICLES OF WAR 


IL By Superior Authority = . . 13- 14 

III. By Territorial Commanders ........... i5-i5b 

TV. By Tactical Commanders 

ARMY OR ARMY CORPS 16-17 

DIVISION 18-1 9 

SEPARATE BRIGADE 20-21 

V. By Commanders Empowered by the President 
D isniiCT commanders 22 

CAMP COMMANDERS 23-25 

OTHERS . 26 

VI. Law Member 27-28 


I. IN GENERAL 
Authority to zippoint Not Delegable 

1. The authority to appoint a general court-inartial is an attribute 
of command and cannot be delegated to a staff officer (12-494). In 
the absence of the officer exercising general court-martial jurisdic- 
tion, the authority is vested in the next senior in rank in the line 
of command. The same rule holds for the relief of members and 
filling vacancies. The personal presence of the commander in 01 
with the command is not essential {irovided he is not on leave or 
engaged in other duty incompatible with the full and legal exercise 
of authority over the command (12-153, 154) (M.C.M. 5a). 

la. Where the authority of a commander to appoint a general 
court-martial is based upon the assignment of an officer of the Judge 
Advocate General’s Corps to his command, such assignment; must be 
“as staff judge advocate,” as provided in Article 47 (M.C.M. 5a), 

2. The jurisdiction passes with command, and where troops pass 
from one command to another command having general court- 
martial jurisdiction, such jurisdiction is also transferred, even though 
the transfer is only temporary, such as during a practice march or 
maneuvers (12-154; 30-1271) (40-365 [1] [2}). 

3. Officers may be transferred by competent orders from one com- 
mand to another for court-martial duty, and an accused may be so 
transferred for trial (30-1339, 1348) (40-361 [1], 365 [i]). 

The Convening Order 
(See M.C.M. App. 2) 

4. If the convening order is illegal the proceedings of the court 
will be void (12-573). The order should be headed and authenticated 
to show that the convening authority has the necessary jurisdiction; 
it should be general in application, as “for the trial of such persons 
as may properly be brought before it,” or clearly indicate the case 
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or class of cases it is to try (12-496). An officer was convicted of 
absence without leave under A.W. 61 and acquitted of making 
false official statements under Articles 95 and 96; The court was 
appointed by General “X”, to whom the alleged false statements 
were made, and who was a witness for the prosecution. It was held 
that although General “X” did not sign the charges he was, in fact, 
the accuser or prosecutor, and his appointment of the court was in 
violation of this Article, notwithstanding accused was acquitted of 
the charges to which General “X” testified, and the further fact 
that, owing to a change in command. General “X” was not the 
reviewing officer on the case (45-273.) A plea to the jurisdiction of 
the court on the ground that the convening authority was the 
accuser must be disposed of before proceeding with the trial on the 
general issue, and when the defense was not permitted to introduce 
evidence in support of such plea until after the prosecution had 
rested it was held to be prejudicial error and the proceedings were 
disapproved (45-335» SS^)- 

5. Failure to designate a date in the convening order for the 
court to meet, or to direct it to meet at the call of its president, will 
not affect the validity of its proceedings if the record shows that it 
met after the date of the order (30-1270). Dating the convening 
order on Sunday does not affect its validity (12-571) (40-395 [40}). 

6. A convening order issued by superior authority (when the officer 
having immediate jurisdiction is the accuser) need not specify the 
particular case (30-1274) (40-365 [5]), but it would be the better 
practice to do so. 

Relief or Addition of Members 
(See M.C.M. 37) 

7. The convening authority is empowered, at his discretion, to 
relieve a member from further duty on the court in a particular 
case, and unless this discretion is abused, the accused will not be 
prejudiced thereby (30-1357) (40-395 [46])- 

8. The addition of members after any material part of the trial 
has been held, while legal, is not desirable and should be resorted to 
only in an exceptional case and to prevent failure of justice (12- 
507); but adding a member, or members after all the testimony has 
been taken, though strictly not illegal, has been held to constitute 
an irregularity prejudicial to the accused, especially when sufficient 
new members were added to, in effect, constitute a new court (30- 
1349) (40-395 [46]). 

g. The relief from active duty of a retired officer, who, while in 
an active duty status, has been detailed as a member of a general 
court-martial automatically terminates such detail (30-Sup. 1340) 
(40-365 [9}. See- Art. 4, Annotation par. 8. 
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Dissolution of Court 

m. An order dissolving the court is not necessary. It is the better 
practice not to issue such an order, then the court can be reconvened 
at any time, if necessary, without further orders (30-1278) (40-395 

Cb8]). . ^ . 

11. If an order of dissolution is issued and notice of it communi- 
cated to the court, it cannot be revoked. A court so dissolved must 
be reconvened, if at all, as a new and distinct tribunal. An oriler of 
dissolution is not effective until official notice of it has been received 
by the court and proceedings had by the court after such order is 
issued, but before the court is officially advised of it, will be legal 
and valid (12-523). 

12. When the members of the court are transferred out of the 
command for which the court was appointed their power to function 
on the court ceases (30-1338) (40-365 [i}). But a member may con- 
tinue to sit on the court after his transfer to another command. 
There is no requirement that the members of a court-martial must 
be under the command of the appointing authority at the time of 
trial (46-64). 

II. BY SUPERIOR AUTHORITY 

(“Department (or corps area)" applies with equal force to army areas and 
to the Military District of Washington,) 

13. The power of the President, or the Secretary of War acting 
for the President, to appoint general courts-martial has always been 
recognized (12-491). 

14. The Secretary of War may order a department (or corps area) 
commander to convene a court for the trial of an officer belonging 
to a tactical division serving within the department (or corps area). 
Such an order will be sufficient to authorize the department (or 
corps area) commander to appoint officers of such division as mem- 
bers. of the court, and also give him the necessary jurisdiction over 
the person to be tried (30-1339) (40-361). 

III. BY TERRITORIAL COMMANDERS 

(The words, “district" or "territorial division or department" includes the 
territorial command formerly designated as a “Corps Area" or “Service 
Conrmand” and the present Amry Area, as well as the Military District of 
Washington.) 

15. The military governor of a district has no authority as such to 
convene a general court-martial unless he is the commantler of a force 
so authorized, in which case his convening order should show that 
fact (12-157). 

15a. When two commands, each having general court-martial 
Jurisdiction, occupy the same territory, their Jurisdiction is concur* 
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rent, and, in the absence of an order or regulation to the contrary, 
the commanders may agree between themselves as to the jurisdiction 
which each shall exercise. While regulations (A.R. 170-10, Aug. 10, 
1942) provide that all persons subject to military law stationed within 
a service command (formerly corps area) and not subject to any 
other general court-martial jurisdiction are under the jurisdiction 
of the service command, that does not prevent the service command 
from consenting to the exercise of general court-martial jurisdiction 
by other commands vested with such jurisdiction wdthin the territory 
of the service command (42-357, 358). 

15b. The commanding general of a sendee command may author- 
ize the commanding general of a division stationed within the service 
command to detail officers of the service command as members and 
trial judge advocates of general courts-martial convened by the 
division commander (43-7), 

IV. BY TACTICAL COMMANDERS 
Army or Army Corps 

16. The “Army of Cuban Pacification” (in 1908) was held to be 
“an army” within the meaning of this Article (12-154). 

17. Under the old code, corps commanders were not authorized, 
as such, to convene general courts-martial, but it was held that a 
corps commander w^as the “commander of an army in the field” and 
in such capacity was authorized to convene such courts. Later, under 
the code of 1874 (Art. 72) it was held that the commander of a corps 
which was a constituent part of a larger body and not a separate 
and distinct army was not so authorized (12-153, 154). Under these 
old articles “any general officer commanding an army” had general 
court-martial jurisdiction, and no mention was made of corps com- 
manders as such. Under the present article both army and army 
corps commanders are specifically given general court-martial jurisdic- 
tion, also “Army group” commanders. 

Division 

iS. When units are taken away from a division until only one 
regiment is left, the division commander no longer has general court- 
martial jurisdiction, even though he formerly exercised such juris- 
diction as commander of a separate brigade (12-157). 

19. All persons subject to military law in a post or camp where a 
division is located, and not being members of another command hav- 
ing general court-martial jurisdiction, are administratively construed 
to be attached to the division for general court-martial purposes. 
Charges against all such persons may be referred by the division com- 
mander to general courts-martial appointed by him for trial (30- 
127,2) .(40-365 [2], 369), 
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Separate Brigade 

20. A ‘“separate brigjade” is one ivhich is not a part of a divisions 
blit is operating as a distinct command (!2-!56; 30-1271) (40-365 {3]). 
Mixed commands approximating a brigade may be designated, % 
proper anrhority, as separate brigades for purposes of genera! court- 
martial furisdiction (52-156, 157). In igos the Provost Marshal of 
Manila P. I. was held to ha\'e general court-martial jurisdiction as 
the commander of a force equivalent to a separate brigade (12-157); 
but a “depot brigade” at a camp where other troops are stationed is 
not a separate brigade within the purview of this article (30-1271) 

{40-365 [sD- 

21. A brigade w^hich is not assigned to a division but which is 
a part of the corps troops of an Army corps is not a separate brigade 
wdthin the meaning of this article aiithori/ing commanders of sep- 
arate brigades to appoint general courts-martial (42-102). 

V. BY COMMANDERS EMPOWERED BY THE PRESIDENT 
District Commanders 

22. The provision “when empowered by the President, the com- 
manding officer of any district or of any force or body of troops 
may appoint general courts-martial” is construed to limit the juris- 
diction of courts appointed by officers so empowered to their own 
respective commands (30-1273) (40-365 [4}). The grant of authority 
to appoint courts-martial is made to a “position” or “command” and 
is not personal to any particular individual (48-71). 

Camp Commanders 

23. A “camp commander,” as such (having no staff judge ad- 
vocate, see Article 47), whatever may be his rank or command, 
has no authority to appoint a general court-martial unless so 
empowered by the President under the provision referred to in 
paragraph 22 above. A division commander, in that capacity, may 
exercise jurisdiction over all persons subject to military law serving 
in the camp, but general courts appointed by him as “camp com- 
mander” are illegal and they cannot be validated by orders purport- 
ing to amend or correct the original (30-1272) (40-365 [2}). 

24. During the First World War certain camp commanders were 
given general court-martial jurisdiction when the division comman- 
ders and their headquarters had been moved from such camps, but 
such camp commanders had no authority to review proceedings of 
courts appointed by division commanders (30-1272) (40-365 [2}). 
Later (by G. O. 56, W. D. 1918) camp and division commanders in 
the same camp were given concurrent court-martial jurisdiction, and 
it -ivas held that, while the division commander had jurisdiction with- 
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in his command, cases arising in the division might be turned over 
to the camp commander in order to facilitate the review of pro- 
ceedings and final action thereon. This quite often resulted in the 
division commander transferring cases to himself as camp commander 
in order that, when the division was moved from the camp, his 
successor in command of the camp might have necessary jurisdiction 
to complete pending cases (30-1339) (-i 0-365 £2]). 

25. A camp commander whose general court-martial jurisdiction 
has been revoked, except for pending cases, is authorized to take 
the action required to complete cases undisposed of when the revo- 
cation order went into effect, including the detail of additional 
members of a court reduced below the minimum required member- 
ship. (30-1349) (40-365 [4}). 


Others 

26. An officer temporarily exercising a command having general 
court-martial Jurisdiction, and also in direct command of a unit in- 
cluded in the larger command which does not have such jurisdiction 
(e.g. a brigade commander temporarily in command of the division 
to which his brigade belongs) cannot convene a general court-martial 
in his capacity as brigade commander. The proceedings of a court 
so convened would be void (30-1275). 

VI. LAW MEMBER 

27. The failure to appoint a law member qualified as provided 
in the Article will render the proceedings of the court void. His 
qualifications should be expressly stated in the convening order 
(M.C.M. qe, App. 2 for form of such statement). The senior mem- 
ber may be designated if he is qualified as prescribed in the Article 
(40-365-9; 42-13; 43*137)- 

28. Under this Article, as now amended, the law member must 
be an officer of the Judge Advocate General’s Department or an 
officer who is a member of the bar certified by the Judge Advocate 
General to be qualified for such detail; and the law member must 
be present when evidence is received or the court votes upon its 
findings or sentence. See Article 31 for specific duties and authority 
of the law meraber. 

# « » # 

ARTICLE 9. Special Courts-martial. The commanding officer 
of a district, garrison, fort, camp, station, or other place where troops 
are on duty, and the commanding officer of an Army group, an Army, 
an Army corps, a division, brigade, regiment, detached battalion, or 
corresponding unit of Ground or Air Forces, and the commanding 
officer of any other detached command or group of detached units 
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placed under a single commander for this purpose may appoint 
special courts-martial; but when any such commanding officer is the 
accuser or the prosecutor of the person or persons to be triedj, the 
court shall be appointed by superior authority, and may in any case 
be appointed by superior authority when by the latter deemed 
desirable. (As amended by S.S.A. ’48, effective Feb. i, ’49) (See 
M.C.M. 5b). 

ARTICLE 10. Summary courts-martial. The commanding offi- 
cer of a garrison, fort, camp, or other place where troops are on 
duty, and the commanding officer of a regiment, detached battalion, 
detached company, or other detachment may appoint summary 
courts-martial; but such summary courts-martial may in any case 
be appointed by superior authority when by the latter deemed 
desirable: Provided, That when but one officer is present with 
a command, he shall be the summary court-martial of that com- 
mand and shall hear and determine cases brought before him. 
(See M.C.M. 5c). 


ANNOTATION 


I. In General Pars. 

BASED UPON COMMAND l-g 

COMMANDER MAY NOT APPOINT HIMSELF . . 4 

n. Detached Commands 5*7a 

111 . Retired Officers 8 


I. IN GENERAL 
Based Upon Command 

1. The rank of the appointing officer is immaterial provided he 
has the required command (12-159). 

2. The authority to appoint inferior courts-martial, as in general 
courts, is based upon command expressed coordinately (1) as to 
territory and (2) as to size or constitution of the command. The 
authority of neither is exclusive of the other (30-1277) (40-367 [t]). 
In practice, however, if a post commander exercises the power (being 
the superior) he does so to the exclusion of ail others under his 
command, but if he does not, he allows the appointing po%ver, in- 
cluding the power of review, to pass to regimental (or other) com- 
manders by operation of law (12-580). 

2a. "Squadrons,” "Groups” and “Wings” in the Air Forces bear 
a tactical and administrative correlation to battalions, regiments, and 
brigades in the Ground Forces. Accordingly comparable inferior 
court-martial Jurisdiction may be exercised by the commanders of 
such Air Force units (43-304). See Air Force Military Justice Act, 
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1948, cited under “Enactment of the Articles of War” at the begin- 
ning of this booko 

g. Tlie general term “other place” includes every situation or local- 
ity in wliicli there may be, however temporarily, a separate com- 
mand or detachment (12-1,59). It includes any and all places, 
whetlier camp, post, station, hospital, or transport (44-iBg). 

Commander May Not Appoint Himself 

4. A commander is not authorized to derail himself as a member 

of a special court ^12-159); in accordance with this principle a com- 
mander should not act as summary court lor his coiiitiiaad (unless 
so designated by higher authority) except when he is the only olhcer 
present with the command as provided by Article 10. l ire command- 
ing olhcer of a branch recruning olhce operating under a central 
olhce Is not the only olhcer present with the command within the 
proviso ol Anicie so so as to auiJiorize him to lunciion as a sum- 
mary court without competent orders detailing him as such (go- 
1277) [2])* But the fact that the summary court officer or 

his appointing authority is the accuser in a particular case, does 
not invalidate a summary court trial (M.C.M. 5c). 

IL DETACHED COMMANDS 

5. A “detached battalion” is one which is isolated or removed from 

immediate disciplinary control of the commander of the regiment to 
which it belongs. A “detadied coimnand” or ‘‘deiachiiient” is any 
body of troops which is separated from other troops in such manner 
as to make its commander primarily responsible for its disciplinary 
administration (30-1277) (40-367 £1]). (44-183). The Army officer 

in command of Army personnel assigned to a naval vessel may im- 
pose punishment under Article 104 (Disciplinary Powers of Com- 
manding Officers) and may appoint special and summary courts- 
martial for the trial of such personnel. An “evacuation hospital, 
semi-mobile,” when not attadied to a medical battalion or higher 
echelon for administrative purposes, is a detached command within 
the meaning of Articles g and 10 (44-226). A senior escort officer 
commanding a replacement shipment may exercise inferior court- 
martial jurisdiction over the personnel of his command while 00 an 
Army transport or in a staging area unless the transport commander, 
or staging area commander, reserves the power to himself (45-173)* 

6. When an organization or detachment of a staff corps or depart- 
ment is so situated as to constitute an independent command, the 
commander has the authority conferred by these Articles (12-159, 
579, 580). The coinmander of special troops belonging to a division 
has authority, subject to the power of the division commander to 
appoint if he desires (30-1277) (40-367 £1]). 
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6a. Divisional artillery battalions of an airborne division are 
“detadied battalions” within the meaning of Articles 9 and 10, and 
commanders of such battalions are authorized to appoint inferior 
courts-martial (43-183). 

7. The personnel of a staff corps or department serving at a post, 
and removed from the disciplinary control of a superior of tlieir 
own branch of the service, are under the disciplinary jurisdiction of 
the post commander, and individual soldiers attached to a command 
are subject to trial by courts-martial in the command to which they 
are attached (30-1276, 1277) (40'367 [1}). In general, court-martial 
jurisdiction follows the lines of command rather than the lines of 
the various branches of the service, 

7a. A division commander is authorized to appoint inferior 
courts for all organizations and detachments of his command. It 
follows that he may attach units of his command to other units of 
the command for inferior court jurisdiction. Officers of a unit so 
attached to another may be detailed as members of the courts ap- 
pointed by the officer thus exercising the inferior court jurisdiction 
(42-3S2). 


III. RETIRED OFFICERS 

8, in time of peace a retired officer on active duty in a purely staff 
capacity is not eligible to be appointed summary court (30-1356) 
(40-367 [1]), but one on active duty in recruiting may be so ap 
pointed (30-1356) (40-221). in time of war the President is authorized 
to employ retired officers on active duty at his discretion and officers 
so employed are eligible for court-martial duty (30-1356) (40-211). 
It appears probable that retired officers ordered to active duty under 
the emergency powers granted the President, would be considered 
eligible for court-martial duty. 


ARTICLE 11 . Appointment op Trial Judge Advocates and 
Counsel, For each general or special court-martial the authority 
appointing the court shall appoint a trial judge advocate and a 
defense counsel, and 07 ie or more assistant trial judge advocates and 
one or more assistant defense counsel when necessary: Provided, 
That the trial judge advocate and defense counsel of each general 
court-martial shall, if available, be members of the Judge Advocate 
General’s Department or officers who are members of the bar of a 
Federal court or of the highest court of a State of the United States: 
Provided further. That in all cases in which the officer appointed 
as trial judge advocate shall be a member of the Judge Advocate 
General’s Department, or an officer who is a member of the bar of 
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a Federal court or of the highest court of a State, the officer ap- 
pointed as defense counsel shall likewise be a member of the Judge 
Advocate General’s Department or an officer who is a member of 
the bar of a Federal court or of the highest court of a State of the 
United. States: Provided further. That when the accused is repre- 
sented by counsel of his own selection and does not desire the 
presence of the regularly appointed defense counsel or assistant 
defense counsel, the latter may be excused by the president of the 
court: Provided further, That no person who has acted as member, 
trial judge advocate, assista^it trial judge advocate or investigating 
officer in any case shall subsequently act in the same case as defense 
counsel or assistant defense counsel unless expressly requested by 
the accused: Provided further. That no person who has acted as 
member, defense counsel, assistant defense counsel, or investigating 
officer in any case shall subsequently act in the same case as a 
member of the prosecution: Provided further. That no person who 
has acted as member, trial judge advocate, assistant trial judge ad- 
vocate, defense counsel, assistant defense counsel, or investigating 
officer in any case shall subsequently act as a staff judge advocate to 
the reviewing or confirming authority upon the same case. (As 
amended by S.S.A. ’48, effective Feb. 1, 1949.) (See M.C.M. 6.) 


ANNOTATION 


Pars. 


I. Trial Judge Advocate 

ONLY THE CONVENING AUTHORITY 

CAN APPOINT 1-2 

SAME OFFICER MAY BE APPOINTED FOR 

SEVERAL COURTS S-ga 

REI,IEF OF TRIAL JUDGE ADVOCATE .... 4-7 

II. Defense Counsel 8-13 


(See Article 17 for Duties of Trial Judge Advocate and 
Defense Counsel.) 

I. TRIAL JUDGE ADVOCATE 
Only Convening Authority Can Appoint 

1. It is only the convening authority who can detail or relieve a 
trial judge advocate. The court has no such authority and when a 
court assumed the power to appoint one of its members to act as 
judge advocate in lieu of the one appointed by the convening au- 
thority, the proceedings were disapproved (la-tjog, f^6i, 572; 30-1415). 
it is a jurisdictional matter and not merely procedural 
Sup. 1415) (40-368 [1}). Activity in a trial on behalf of the prose- 



-THE ARTICLES OF WAR 


84 

cution by a volunteer assistant who has no color o£ official appoint- 
ment constitutes fatal jurisdictional error. (47-5^-) 

2. The trial judge advocate must be designated by name. A di- 
rection in the convening order that in the absence of the trial Judge 
advocate the junior member of the court will act in his stead is im- 
proper (12-561). 

Same Officer May Be Appointed for Several Courts 

3. An officer may be trial judge advocate of several courts at the 
same time, but he should be named as such in each convening order 
and detailed anew for every court upon which he acts. To appoint 
him, by general order, as trial judge advocate of all (or several) 
courts is improper (12-496). 

3a. Determination as to the availability of members of the Judge 
Advocate General’s Corps, or of Federal or State bars, for appoint- 
ment as trial judge advocate and defense counsel rests with the 
appointing authority, and his determination is final (M.C.M. 41a); 
but when the trial judge advocate is a member of the Judge Advocate 
General’s Corps, or of a Federal or State bar, the defense counsel 
must be similarly qualified. However, the Article does not provide 
that the respective qualifications must be identical. The trial judge 
advocate may be a member of the Judge Advocate General’s Corps 
and the defense counsel may be a member of the bar, duly certified, 
01 vice versa; the purpose being to insure that the accused shall have 
the right, subject to express waiver, to be represented in a general or 
special court-martial trial by a legally qualified lawyer when the 
prosecution is conducted by a lawyer so qualified. (M.C.M. 43a). 
The convening order should show the qualifications of both the trial 
judge advocate and defense counsel (M.C.M. 6, and App. 2 for 
form). The term "members of the Judge Advocate General’s Corps,” 
as used in this Article, includes all officers commissioned in such 
Corps and officers of any component of the Army of the United States 
on active Federal duty and assigned to such Corps (M.C.M. 6). 

Relief of Trial Judge Advocate 

4. A trial judge advocate may be relieved by the convening au- 
thority pending a trial and a new one appointed, bur it is improper 
to make such change after the trial is completed simply for the pur- 
pose of authenticating the record (12-/194). See Article 33 for man- 
ner of authenticating the record when the trial judge advocate is not 
available. 

5. A trial judge advocate may be detailed to other duty, such as 
officer of the day, member of a board, and the like, provided it does 
not interfere with his duties as trial judge advocate; but, in general. 
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no other duties should be imposed upon him pending an important 
trial ( ! 2-500), 

6. The court may, in a proper case, excuse the trial judge advo- 
cate from attendance during a trial (30-1414; Sec M.C.M. 41 a), but 
no one except an assistant trial judge advocate, properly appointed, 
can assume his duties. His absence from proceedings in revision will 
not invalitlate the proceedings. The record may be auihcnticaied by 
a member as provided in Article 33 (30-1414) (40-395 [54]). But 
parity as to number and qualifications of prosecution and defense 
personnel should be maintained in case of changes during trial 
(M.C.M. 6, 43). 

7. The trial judge advocate is not subject to challenge (30-1416) 
(40-375 [i]). See Article 18 (Challenge). 

n. DEFENSE COUNSEL 

8. There is no authority for employment by the government of 
civilian counsel for the accused (12-506). 

9. A retired officer may be ordered to active duty by the Secretaiy 
of War to serve as a defense counsel (30-207) (40-211) in the absence 
of statutory restriction limiting the number of, or purpose for which, 
retired officers may be ordered to active duty. A retired officer (when 
not detailed for the purpose) may act as counsel for the defense and 
receive such compensation as may be agreed upon by his client and 
himself (12-995). 

10. It is within the discretion of the convening authority to refuse 
to detail a certain officer, upon request of accused, as defense counsel, 
upon the ground that such officer cannot be spared from his regular 
duties without material prejudice to the public interest (12-570). 

11. When soldiers are being held by the civil authorities await- 
ing action of the grand jury, and they are without counsel, there is 
no objection to a judge advocate taking reasonable and proper steps 
in their behalf, including appearance for them at the trial. Whether 
such action is advisable is primarily for the decision of the local 
commander (42-99). 

12. The officer who investigated the charges upon which accused 
is on trial should not be permitted to serve as defense counsel 
without a recorded explanation to the accused showing his appreci- 
ation of the full significance of such action (46-273, 274). An officer 
who investigated the charges and recommended trial cannot act 
as defense counsel at the trial unless the accused particularly 
desires and seeks his services in preference to, or along with, other 
counsel (46-332; 47-58, 59). An accused has the right to request, 
either personally or through counsel, that the accuser, investigating 
officer, or any other person who has indicated a belief in accused’s 
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guilt, be permitted to act as his individual defense counsel, or that 
the regularly appointed counsel remain to defend him in any 
capacity, whatever may be such counsel’s expressed views as to ac- 
cused’s guilt. However, actual misfeasance of defense counsel, 
apj)ointed or individual, occurring during the trial will always 
constitute giouiuls lor a reveisal (.{7-1 ig, iiio, 170). An investigating 
officer is c(jiUj)eiem to act as defense counsel or assistant defense coun- 
sel only ivluoi t\\piL':,sly so requested by the accused. The fact that 
accused merely states tfiat he “has no objection’’ i.s not tlie equivalent 
to a s[jecific request (qg- f). 

13. The requirement for the appointment of defense counsel is 
mandatory, and failure ol the appointing authority to appoint coun- 
sel deprives the court of power to try the case, notwithstanding the 
accused is represented by his individual counsel at the trial (46-332). 
See also, par. 3a, this Annotation. 



CHAFI’ER iV 


COURTS-MARTIAL-JURISDICTION 


ARTICLE 12 . General Courts-martial. General courts-martial 
shall have power to try any person subject to militaiy law for any 
crime or offense made punishable by these articles, and any other 
person who by the law of war is subject to trial by military tribunals: 
Provided, That general courts-martial shall have power to adjudge 
any punishment authorized by law or the custom of the service 
including a bad-conduct discharge. (As amended by S.S.A. '48, 
effective Feb. 1, 1949. The provision for a “bad-conduct discharge” 
is new.) (See M.C.M. 12, 13.) 


ANNOTATION 

Pars. 

1. In General 1-5 

11 . Who Determines Question of Jurisdiction 6-7 

III. Requirements Neces.sary to Vest Jurisdiction 

case must be referred to the court for 

TRIAL BY PROPER AUTHORITY 8-11 

ACCUSED MUST BE ARRAIGNED « 2 -l 3 

IV. Court Cannot Strike Out Charges Nor 

Order a Nolle Prosequi 14 


I. IN GENERAL 

I. The jurisdiction of courts-martial is criminal in character. They 
cannot atljudge damages for private wrongs, rescind contracts, 01 
pass upon other civil rights. Their sole function is to award punish- 
ments for violations of the Articles of War (12-510). A court-martial 
fine imposed for embezzlement (which, although a crime of a civil 
nature, is also an offense punishable under the 93d or 94th Articles 
of War) does not liquidate the civil liability involved (12-869; 30-615) 
(M.C.M. 7). 

I a. A court-martial has no authority to sentence an officer to 

37 
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reduction from a higher to a lower commissioned grade, whether 
temporary or otherwise (43-425). See Article 14 (Summary Courts- 
Martial Jurisdiction) Annotation, par. 8 as to reduction of enlisted 
men. The crime of treason as denounced by Article III, Section 3, 
Clause 1 of the Constitution is, as such, not triable by an Army 
court-martial. However, certain crimes which are specifically de- 
nounced by the Articles of War (e. g. Articles 75 and 81), treasonable 
in nature and in effect constituting treason, are so triable (44-49). 

2. The jurisdiction of courts-martial is non-territorial (52-511). 

An accused may be transferred from one jurisdiction to another for 
trial (30-5338, 1339, 5348). A soldier absent without leave or in de- 
sertion is subject to the general court-martial jurisdiction of the com- 
mand in which he is returned to military control (30-1338) or he 
may be returned to his original command for trial. Flowever, if 
the personnel of the court is transferred away from the command 
for which the court was appointed its power to function ceases 
(30-1338) (40-365 [1].) (40-369 [1]). But when the command in 

which the court was appointed is dissolved and its personnel merged 
in another command, no reference being made to the court in the 
orders effecting the merger, the jurisdiction of the court continues 
for the trial of a case which had been referred to it before the merger. 
In such case the new commander, although not himself vested with 
general court-martial jurisdiction, is the proper reviewing officer 
(45-49). See Art. 47, Anno., par. 7. 

2a. The jurisdiction of a court-martial, when regularly convened, is 
not limited to persons under the command of the convening au- 
thority. On the contrary, it has no limitation except that the person 
to be tried shall be a person subject to military law (44-377). 

3. Since the origin and authority of courts-martial are statutory, 
the statutes relating thereto must be closely followed, and no pre- 
sumption can be made in favor of their jurisdiction (12-511). 

4. Courts-martial are no part of the civil judiciary system of the 
United States but are instrumentalities of the executive power. They 
are creatures of orders. The power to convene them is an attribute 
of command. But though transient and summai^, their judgments 
upon subjects within their limited jurisdiction are as legal and valid 
as those of any other tribunals, and are not subject to be appealed 
from, set aside, nor to be reviewed by the civil courts of the United 
States or of any state (12-576, 577) (M.L.U.S. 360, note) (M.C.M. 
Chap. IV). 

4a. Members of the armed forces of the United States serving in 
a friendly foreign country are subject to the jurisdiction of their 
own courts-martial. A statute of the foreign country purporting to 
confer jurisdiction on United States courts-martial in matters con- 
cerning dlscipHrie and internal administration, and to subject pei> 
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sonnel of our forces to trial by its courts, does not deprive our courts- 
martial from exercising full criminal jurisdiction over the members 
of our forces (42-13) (M.C.M. 11). 

5. Unless specifically so authorized by statute, a court-martial has 
no iiirisdiction over an offense committed prior to the entry of the 
accused into the military service (30-1437) (40-369 [2]) (44-277). 
See Article 2, Annotation, par. 1. But a civilian internee who com- 
mits an assault upon an officer of the U. S. Array is triable by gen- 
eral court-martial ( 43 - 55 )- See Article 2 (Persons Subject to Mili- 
tary Law) Annotation, par. 29. Prisoners of war may be tried by 
courts-martial for offenses committed by them after the effective 
date of their surrender but prior to the time "when they were taken 
into allied custody (46-263). 

IL WHO DETERMINES THE QUESTION 
OF JURISDICTION 

6. A pica to the jurisdiction is addressed to the court and is for 
determination by the court, subject to review and correction, if er- 
roneous, by the reviewing or confirming authority (30-1257: 40-395 
[50]. See also M.C.M. 64). 

6a. The defense of “entrapment” does not affect the jurisdiction 
of a court-martial, and its decision thereon may not he questioned 
in a civil court in a collateral proceeding (43- >33). As to “entrap- 
ment” see Article 37 (Irregularities) Annotation, par. 2a. 

7. A rourt-martlal may decline to proceed with a case manifestlv 
not within its jurisdiction: but it cannot refuse to proceed on the 
ground that if cannot adequately punish the offender, if convicted, 
or that an officer junior to the accused is a member, or that a larger 
court could have been detailed without injury to the service. Such 
matters rest in the discretion of the convening authority (12-494). 

III. REQUIREMENTS NECESSARY 
TO VEST JURISDICTION 

Case must be referred to the court for trial by proper authority. 

8. The general requirements in order to vest a court-martial with 
jurisdiction to try a given case are: (1) The court must he legally 
constituted: (2) the court thus constituted must be invested by law 
with power to try the person and the offense charged (M.C.M. 7). 

9. If charges are referred to a court xvhich is dissolved, or ceases 
to function for any reason, before reaching the case, it cannot be 
tried by another court without being referred to the second court by 
the convening authority (30-1318) (40-395 [32]). This is often done 
by inserting a clause in the convening order for the second court to 
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the effect that all cases referred to the first court, but not yet tried, 
are referred for trial to the second court. If a case is tried by a court 
to whidi it was not referred, the reviewing authority may ratify the 
court’s action and act upon the sentence (44-54). 

10. A mere change, by War Department order, in the designation 
of a command (e.g., “Department” to “Corps Area”) will not divesi 
a general court, appointed before such change, of its jurisdiction 
(go-isiS). 

11. If, on account of previous convictions, a dishonorable or bad 
conduct discharge is authorized, the case may be referred respectively 
to a general or special court-martial for trial notwithstanding the 
authorized punishment for the specific offense is xvithin the jurisdic- 
tion of an inferior court (12-494, 495) (M.C.M. 117c Sec. B). 

Accused Must Be Arraigned 

12. In order to vest jurisdiction in the particular court to proceed 
with the trial of a given case, the accused must appear in person be- 
fore the court and be arraigned (30-1368) (40-395 [32}). If, after 
arraignment, the accused escapes, the trial may proceed to finding 
and sentence notwithstanding his absence (30-1246) (40-395 [31}). 
The purpose of the arraignment is to apprise the accused, in open 
court, of the offense of which he is charged and the name of his ac- 
cuser, and give him an opjtortunity to plead thereto. When this is 
done the arraignment is complete although no pleas are entered at 
the time. The pleas are not part of the arraignment (M.C.M. 52c, 62) 
(49-60-61). 

13. The court has no authority to compel the accused to present 
himself for trial. Such is the province of the convening authority or 
other proper commander (12-509). 

IV. COURT CANNOT STRIKE OUT CHARGES 
NOR ORDER A NOLLE PROSEQUI 

14. The court, of its o\vn motion, unless so authorized by the con- 
vening officer, cannot strike out a charge or specification, or order a 
nolle prosequi. However, when by motion or objection, the accused 
questions the sufficiency of the charges or specifications, the court is 
empowered, without reference to the convening authority, to allow 
the motion and to quash or strike out the charge or specification 
(12-509). This has no reference to the power of the court, in a 
proper case, to make exceptions and substitutions in its findings 
(M.C.M. 64f). 

# # * « 

ARTICLE ii. Special Courts-Martial, Special courts-martial 
shall have power to try any person subject to military law for any 
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crime or offense not capital made punishable by these articles: 
Provideclj That the officer competent to appoint a general court- 
martial for the trial of any particular case may, when in his judg- 
ment the interests of the service so require^ cause any case to be tried 
by a special court-martial notwithstanding the limitations upon the 
jurisdiction of the special court-martial as to offenses herein pre- 
scribed. 

Special courts-martial shall not have power to adjudge dishonor- 
able discharge or dismissal, or confinement in excess of six months, 
nor to ad]udge forfeiture of more than two-thirds pay per month for 
a period of not exceeding six months: Provided, That subject to 
approval of the sentence by an officer exercising general court-martial 
jurisdiction and subject to appellate review by The judge Advocate 
General and appellate agencies in his office, a special court-martial 
may adjudge a bad-conduct discharge in addition to other authorized 
punishment: Provided further, That a bad-conduct discharge shall 
not be adjudged by a special court-martial unless a complete record 
of the proceedings of and testimony taken by the court is taken in 
the case. (As amended by S. S. A. ’48 effective Feb. 1, 1949.) (See 
M.C.M. 14, 15, 82a, 116). 

ARTICLE 14. Summary Courts-Martial. Summary courts-martial 
shall have power to try any person subject to military law, except an 
officer, a warrant officer, or a cadet, for any crime or offense not 
capital made punishable by these articles: Provided, That noncommis- 
sioned officers shall not, if they object thereto, be brought to trial 
before a summary court-martial without the authority of the officer 
competent to bring them to trial before a special court-martial: 
Provided further, That the President may, by regulations, except from 
the jurisdiction of summary courts-martial any class or classes of 
persons subject to military law. 

Summary courts-martial shall not have power to adjudge confine- 
ment in excess of one month, restriction to limits for more than three 
months, or forfeiture or detention of more than two-thirds of one 
month’s pay. (As amended by S. S. A. ’48 effective Feb. 1, 1949.) 
(See M.C.M. 16, 17, 82b, 116). 

ANNOTATION 

L As TO Persons . . 

IL As TO Offenses 
III. As TO Sentences 

1. AS TO PERSONS 

1. The term “cadet" as used in Article 14 refers only to cadets at 
the United States Military Academy (30-595) (40-359 [7]). 


Pars. 

i-2b 

3*5 
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2. Persons of actual, relative or assimilated rank above the third 
enlisted grade are excepted from summary court-martial jurisdiction. 
Noncommissioned officers of the first two grades may be tried by 
summary courts if they consent thereto in writing. Other noncom- 
missioned officers may be tried by summary court, either if they do 
not object, or having objected, such trial is ordered by the officer 
competent to bring them to trial by special court (M.C.M. i6). 

2a. Prisoners of war are subject to trial by special as well as general 
courts-martial upon the same terms as members of our forces (44-331). 

2b. When a corporal, tried by a summary court, was not informed 
of his right to object to trial by that court, and the proceedings were 
vacated, it was held not to constitute a bar to a subsequent trial for 
the same offense by a special court (45-3, 4). 

11. AS TO OFFENSES 

3. Inferior courts have jurisdiction of any olieiise not capital, but 
in view of the limitations upon their punishing power, serious of- 
fenses should be referred to general courts. An inferior court can- 
not, however, refuse to take jurisdiction 011 the ground that it is 
not empowered to impose adequate punishment {12-160). See Ar- 
ticle 12, Annotation par. 7. The trial, conviction and sentence of 
an accused by summary court-martial for an olfense not capital, when 
duly ordered and approved by the appointing authority, is valid, and 
cannot thereafter by declared null and void by the appointing au- 
thority because he had been directed by higher authority not to refer 
such cases (e.g. statutory rape under Article 96) to an inferior court. 
No other jurisdictional question being involved, such trial is a bar to 
a subsequent trial by a general court-martial for the same offense 
(45-49)- 

4. Unless so directed by an officer having general court-martial 
jurisdiction, inferior courts cannot take jurisdiction of an offense for 
which the death penalty is authorized (see Art. 25); and no crime, 
or offense, capital or otherwise for which a mandatory punishment 
is prescribed can be tried by a special court-martial if such mandatory 
punishment is beyond the power of a special court-martial to adjudge 
(M.C.M. 14). 

5. In case of conviction of several offenses, some of which are be- 
yond, and some within, the court’s jurisdiction, the proceedings are 
valid as to those within, and void as to those not within, the juris- 
diction, and if the sentence imposed by the court included punish- 
ment for the offenses not within the jurisdiction, appropriate miti- 
gation should be made by the reviewing authority (30-1319, 1320) 

(40-37Vf^])- 
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IIL AS TO SENTENCES 

6. The limitations upon punishments apply to single sentences. 
For distinct ottenses, the subject of separate trials, resulting in sep- 
arate sentences, several penalties, which together exceed the limit 
fixed for a single sentence, may be imposed (12-160). 

7. A sentence forfeiting pecuniary allowances in addition to pay 
so that the whole amount exceeds the limit imposed, is not authorized 
(12-160). Under paragraph 117 6 M.C.M. a court may not, in a 
single sentence which does not include a dishonorable or bad con- 
duct discharge, adjudge the forfeiture of allowances as distinguished 
from pay (30-Sup. 1388) (40-402 [8]). 

8. The limitations on sentences of imprisonment and fine do not 
preclude the imposition of other punishments sanctioned by the 
customs of the service, such as reduction in grade, either alone or in 
conjunction ivith those expressly mentioned (12-160). A court-martial 
has no power to reduce a noncommissioned officer to a lower non- 
commissioned grade {i.e., sergeant to corporal) as this would involve 
an appointment to the lower grade, which a court-martial has no 
power to make (30-1389), (47-212); and for the same reason a court- 
martial cannot reduce a noncommissioned officer to private first-class 
(30-1389) (40-402 [u]). The accepted sentence in such cases is 
reduction to the grade of private. (Sec. M.C.M. 117c, Sec. B). 

9. In case of a soldier above the lowest grade, if convicted, the 
court may adjudge reduction to the lowest grade in addition to 
other punishments (M.C.M. 117c). A sentence which includes a dis- 
honorable, or bad conduct, discharge, whether suspended or not, 
or hard labor, with or without confinement, automatically reduces 
an enlisted person of other than the lowest grade to the lowest 
grade (M.C.M. ii6d). 

10. A sentence reducing a noncommissioned officer to the grade 
of private is effective although there are no privates in the detach- 
ment to which accused belongs, as long as there is a grade of private 
in his branch of service (30-1389) (40-402 [n]). 

11. The limitation as to forfeitures extends to both amount and 
period. A summary court cannot impose a forfeiture to extend over 
a period of more than one month, nor a special court over a period 
of more than six months. To illustrate: a sentence by a summary 
court to forfeit I5 per month for two months is legal only to the 
extent of $5 forfeiture for one month; and a sentence of a lump 
sum forfeiture (not expressed in dollars per month) greater than 
two-thirds of the accused’s pay per month, is legal only to the extent 
of the forfeiture of two-thirds of his pay for one month (30-1392, 
Sup. 1388) (40-371 [2}). These limitations are applicable to civilians, 
when tried by such courts, as well as soldiers (45-7). 
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12. A summary court may lawfully sentence a soldier to only one 
or the other of the two forms of deprivation of liberty in maximum 
amount in one sentence. If it is desired to adjudge both forms of 
punishment in the same sentence, diere must be an apportionment. 
For example, it would be legal to adjudge confinement at hard labor 
for 15 days and restriction to limits for 45 days (30-1391) (40-371 [2}). 
(M.G.M. 17). 

13. In applying the table of authorized substitutes to the table of 

maximum punishments (Par. 117c, M.C.M.) a summary couit-martial 
is limited to a maximum of 30 days’ confinement and 20 days' for- 
feiture of pay as the basis upon which to compute the substitutions. 
A summary court may, therefore, impose a sentence of 1 1/2 days’ hard 
labor without confinement for each of the 30 days’ confinement, and 
for each of the 20 days’ forfeiture authorized, or a total of 75 days’ 
hard labor without confinement (30-Sup- 1401a) (40-371 [2}). 

(M.C.M. 17). 

* # # # 

ARTICLE 15. Jurisdiction Not Exclusive. The provisions oj 
these articles conferring jurisdiction upon courts-martial shall not 
be construed as depriving military commissions, provost courts, or 
other military tribunals of concurrent jurisdiction in respect of of- 
fenders or offenses that by statute or by the law of war may he triable 
by such military commissions, provost courts, or other military tri- 
bunals. 

ANNOTATION 


1. Military Commissions Pars. 

NATURE AND ORIGIN 1-2 

JURISDICTION g-ya 

procedure 8 

SENTENCES 9 

II. Provost Courts lo 


I. MILITARY COMMISSIONS 
Nature and Origin 

1. A military commission is a criminal war court. Its authorii) 
is derived from the laws of war, though in some cases their jurisdic- 
tion has been increased by statute (See Arts. 8o, 8i and 82) (12-1066). 

2. Military commissions were first established in our service in 1847. 
Their competency has been recognized by the executive, legislative, 
and judicial branches of our government. During the Civil War 
they were employed in several thousand cases; they were resorted to 
extensively under the “Reconstruction Act’’ of 1867 as substitutes 
for the state criminal courts, and in 1873 a military commission was 
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appointed for the trial of certain Modoc Indians for offenses "against 
the laws of war” (ig-1066, 1067). 

Jurisdiction 

2- Military commissions have no jurisdiction over civil actions. 
Except where they have been invested by statute with a jurisdiction 
concurrent with courts-martial (as in Arts. 80, 81 and 82) their au- 
thority cannot be extended to the trial of offenses which are spe- 
cifically, or in general terms, made punishable by courts-martial by 
the Articles of War , or other statutes (12-1069, 1070). A prisoner of 
war who, prior to being captured, commits acts in violation of the 
laws of war (e.g. torturing or murdering a prisoner) may be tried 
either by a military commission or a general court-martial (43-54)- 

ga. A theater commander, after cessation of hostilities but before 
a treaty of peace, has power to authorize trial by military commis- 
sion of the Commanding General of the enemy forces upon a charge 
of failing to control the operations of his command by permitting 
them to commit widespread atrocities in violation of the laws of 
war; and the procedures of such military commission, when in 
keeping with the military orders defining its authority, are review- 
able only by the military authorities and not by the civil courts 
(46-33, 34). This is the gist of the decisions of the U. S. Supreme 
Court rendered February 4, 1946, in the cases of Generals Yamashita 
and Homma wbo were tried by military' commission in Japan late in 
1945. See Art. 2, Annotation, par. 29. 

4. The jurisdiction of military commissions extends to both civil- 
ians and military persons, either in the enemy’s country under mili- 
tary government, or in our own country where martial law has been 
established. It covers two classes of offenses: (1) Violations of the 
laws of war; and (2) civil crimes which, because the civil amhoriiy 
is superseded by the military, and the civil courts are not function- 
ing, cannot be tried by the ordinary tribunals. In other words, the 
military commission, besides exercising under the law's of war a 
jurisdiction over offenses peculiar to war, may act as a substitute, 
for the time, for the regular criminal courts of the state or district 
(12-1067); but a military commission cannot exercise jurisdiction 
over public offenses in a district wrhere neither military government 
nor martial law is in effect and the regular criminal courts are in 
operation (12-1069). A military commission may, however, take 
cognizance of an offense committed before the establishment of the 
military control but not then brought to trial (12-1067). 

4a. An enemy belligerent who .secretly crosses -through the lines 
for the purpose of waging war or committing sabotage, and discards 
his uniform, is guilty of a violation of the laws of war, and may be 
tried by military commission regardless, of his citizenship and the 
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fact that the civil courts are open. The Fifth and Sixth amendments 
to the Constitution of the United States do not apply to such viola- 
tions of the laws of war. (This is from the decision of the United 
States Supreme Court in the famous case of the Nazi saboteurs, 
October, 1942) (42-260). A prisoner of war may be tried by a military 
commission for violations of the laws of war committed by him 
while a combatant, and in such case depositions may be used by the 
prosecution unless otherwise provided by the convening authority. 
The provision of A.W. 25 authorizing the use of depositions In 
capital cases by the defense only does not apply in a trial by military 
commission (46-33). 

5. Some of the principal offenses against the laws of war (com- 
mitted mostly by civilians) tvhich were passed upon and punished 
by military commissions during the Civil War were: Unauthorized 
trading, etc., with the enemy; blockade running; manufacturing arms, 
etc. for the enemy; dealing in contraband of war; seditious utterances 
or acts; violating a flag of truce, oath of allegiance, or parole by a 
prisoner of war; destruction of oropertv used in military operations; 
recruiting for the enemy; assisting prisoners to escape or soldiers to 
desert; obstructing the draft or impeding enlistments; violations of 
military police regulations; conspiracy to violate the laws of war by 
destruction of life or property in aid of the enemy, etc. (12-1071). 

6. The ordinary crimes taken cognizance of by these tribunals have 
run the entire gamut from homicides to ordinary breaches of the 
peace, including robbery, larceny, receiving stolen property, rape, 
arson, burglary, rioting, attempts to bribe public officers, and frauds 
against the government (12-1071). 

7. Sometimes the crimes charged have been a combination of the 
two species of offenses above referred to, as in the case of the alleged 
killing of soldiers by shooting or unwarrantable harsh treatment after 
they had surrendered or become prisoners of war, of which offenses 
persons were in several cases in the Civil War convicted by military 
commissions under a charge of “murder in violation of the laws of 
war" (12-1071, 1072). 

7a, By a Military Order, January ii, 1945, the President, by virtue 
of the authority vested in him as Commander-in-Chief of the armed 
forces, under the Constitution and laws of the United States, and 
particularly the 38th Article of War (President may Prescribe Rules) 
ordered: 

(1) That enemy aliens who, in time of war, enter or attempt to 
enter the United States, or any territory or possession thereof, and 
are charged with committing, or attempting or preparing to commit 
sabotage, espionage, hostile or warlike acts, or violations of the law 
of war, shall be subject to the law of war and to the jurisdiction of 
military tribunals; and the commanding generals of the several serv'- 



COURTS-MARTIAL-JURISDIGTION 47 

ice and defense commands in the continental United States and 
Alaska, under the supervision of the Secretary of War, are empowered 
to appoint militai7 commissions for the trial of such persons. 

(2) Each such military commission shall have power to make rules 
for the conduct of its proceedings, consistent with the powers of such 
commissions under the Articles of Warr Provided^ that (a) such evi- 
dence shall be admitted as would, in the opinion of the president of 
the commission, have probative value to a reasonable man; (b) The 
concurrence of two-thirds of the members of the commission present 
when the vote is taken shall be necessary for a conviction or sentence; 
(c) The provisions of Article of War 70 (now 46) relating to in- 
vestigations and preliminary hearings shall not be applicable to the 
proceedings; and (d) The record of trial, including any judgment 
or sentence, shall be promptly reviewed under the procedure estab- 
lished in Article of War 50!/^ (now Article 50). 

Procedure 

8. In the absence of statutory regulation (and there is practically 
none) military commissions are governed as to forms of procedure 
by the laws of war (12-1068). The rules which apply to general 
courts-martial have almost uniformly been applied. They have or- 
dinarily been convened by officers exercising general martial Juris- 
diction; the complaints have been in the form of charges and speci- 
fications similar to those entertained by general courts; their pro- 
ceedings have been similar and similarly recorded; and their sen- 
tences have been similarly passed and executed. Their composition 
has been the same except that the minimum of members has usually 
been three. They have had a judge advocate. The members should 
be sworn like those of a general court-martial, and the right of chal- 
lenge should be afforded the accused. The statute of limitations ap- 
plies to prosecutions before military commissions, and their proceed- 
ings should be passed upon by the convening authority, or his suc- 
cessor in command, as for general courts-martial (12-1070). 

Sentences 

9. The latitude of a military commission as to sentences is not 
restricted or defined by statute except in the case of a spy (under 
Article 82) where the death penalty is mandatory. The sentence, how’- 
ever, should be in the nature of a criminal punishment and not of 
a civil judgment. In general a military commission should consider 
the local law, if any, prescribing the penalty for the offense in- 
volved (12-1072). 

11 . PROVOST COURTS 

so. Provost courts also derive their authority from the laws of 
war by which a military commander in a region under military occu- 
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pation and control, where the ordinary courts are not functioning, 
is authorized to appoint a special court or judge for the determina- 
tion of cases not properly cognizable by the ordinary military tri- 
bunals. Such courts are commonly designated provost courts. They 
have no jurisdiction of purely military offenses. Their jurisdiction, 
unless specially limited by the appointing power, is both civil and 
criminal. During the Civil . War they were usually resorted to as 
substitutes for the ordinary police courts (inferior civil courts), but 
some of them in the course of their existence took cognizance of im- 
portant civil actions. Their jurisdiction over civil actions, when duly 
empowered by a competent military commander, has been recognized 
and affirmed by the Supreme Court of the United States (12-1064, 
1065). 

« « « » 

ARTICLE 16. Persons in the Military Service How Triable. 
Officers shall be triable only by general and special conrls^martial 
and in no case shall a person in the military service, when it can be 
avoided, be tried by persons inferior to him in rank. No enlisted 
person may sit as a member of a court-martial for the trial of another 
enlisted person who is assigned to the same company or correspond- 
ing military unit. No person subject to military law shall be confined 
with enemy prisoners or any other foreign nationals outside of the 
continental limits of the United States, nor shall any defendant await- 
ing trial be made subject to punishment or pe^ialties other than 
confinement prior to sentence on charges against him. (As amended 
by S.S.A. ’48, effective Feb. 1, ’49.) (M.C.M. 4, 586.) 

ANNOTATION 

1, The decision of the convening authority as to whether it is 
possible to constitute a court of members all superior in rank to the 
accused cannot be questioned by the court (12-493). practice, 
officers junior in rank to the accused are not detailed as memliers of 
the court; but if, in the opinion of the convening authority, the de- 
tail of such junior officers cannot be avoided, anti they are so de- 
tailed, and are not otherwise disqualified, the court is not thereby 
rendered illegal. 

2. Under this Article there is no authority which warrants the for- 
feiture of pay and allowances due at the date of the order executing 
the sentence. The approved form of sentence of total forfeitures is: 
“To forfeit all pay and allowances to become due after the date of 
the order directing execution of the sentence” (M.C.M., App. 9, p. 
364) (49-64)- 
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ARTICLE 17. Trial Judge Advocate to Prosecute; Counsel to 
Defend. The trial judge advocate of a general or special court- 
martial shall prosecute in the name of the United States, and shall, 
undar the direction of the court, prepare the record of its proceedings. 
The accused shall have the right to be represented in his defense be- 
fore the court by counsel of his own selectio7i, civil counsel if he so 
provides, or military if such counsel be reasonably available, other- 
wise by the defense counsel duly appointed for the court pursuant to 
Article 11. Should the accused have counsel of his own selection, the 
defense counsel and assistant defense counsel, if any, of the court, 
shall, if the accused so desbes, act as his associate counsel. (See 
M.C.M. Chaps. IX and XIII.) 

ANNOTATION 

Pars. 


1. Trial Judge Advocate i-8 

II. Defense Council 9-18 


I. TRIAL JUDGE ADVOCATE 
(See M.C.M. 75b, 85) 

1. The trial judge advocate is the routine medium of communica- 
tion between the court and the convening authority. The convening 
authority often addresses the president of the court-martial direct, 
but even such communications are usually sent through the trial 
judge advocate. As noted under Article 11, the trial judge advocate 
is appointed by the convening authority, and the court is not em- 
powered to relieve or displace him. 

2. One of the functions of the trial judge advocate is to advise the 
members, and all, parties concerned, of the time and place of meet- 
ings of the court. He does this by direction of the president. It is 

49 "■ 
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also his duty to arrange for a suitable room for the use of the court 
and see that it is properly furnished and equipped. He also employs 
the reporter when one is authorized (12-500). 

3. The general presumption of law that public officials duly per- 
form tl|eir functions applies to the trial judge advocate (12-500). 

4. The trial judge advocate cannot be placed in arrest or other- 
wise disciplined by the court or its president except through the con- 
vening authority (12-509), 

5. The trial judge advocate has no authority to act upon charges 
until they are referred to him by the convening authority, and he 
should not presume to modify the charges in any material particular 
unless the convening authority so directs. He may correct obvious 
mistakes and slight errors in names, date.s, amounts, etc. He cannot 
enter a nolle prosequi or withdraw charges unless by order of the 
convening authority (12-495, 496, 509). And when a nolle prosequi 
is entered by order of the convening authority, the proceedings do 
not bar a subsequent prosecution for the same offense (46-276, 277) 
(M.C.M, 73, 74). 

6. The trial judge advocate may stipulate with the defense as to 
the facts to which a witness would testify if present (30-1289) (40- 
395 [28])* Such stipulation does not necessarily admit the truth of 
such testimony. (M.C.M. 140b). 

7. Strictly speaking, the trial judge advocate is not required to 
give his opinions upon questions of law arising during the trial un- 
less called upon by the court to do so. In practice, however, this 
rule is often departed from and his opinion, properly tendered, is 
received by the court without objection (12-498). If the court re- 
quests his opinion, the question presented and the advice given should 
appear in the record, but if not, it wdll not be presumed that the 
opinion given was erroneous, and the irregularity will not affect the 
validity of the trial (30-1367) (40-390 [1]). 

8. It is the privilege of the trial judge advocate to make an open- 
ing and a closing argument, even though the defense counsel waives 
his right to present an argument. The court cannot deny him this 
right (12-501). The trial judge advocate, however, should not take 
the time of the court unnecessarily. The majority of cases require 
nothing more than an answer to the argument of the defense. Any 
improper argument by the trial judge advocate, either upon questions 
of law or fact, if prejudicial to the accused, will warrant a setting 
aside of the whole proceedings of the court (30-1417) (40-395 [55]). 
(M:C.M. 77). 

II. DEFENSE COUNSEL 
(See M.C.M. 64, 75c, 81, 85) 

9. The defense counsel is entitled to full opportunity to interview 
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tlie accused and Ms witnesses prior to the trial, even though the ac- 
cused may be in close arrest or confinement; and it is the counsel’s 
duty to use all reasonable and proper means to acquit the accused, 
that is, to invoke any defense which the law and facts will justify, 
without regard to his own personal opinion as to the accused’s guilt 
or innocence (12-505). Where the record shows that the accused, at 
the beginning of the trial, stated that he desired to be defended by 
the regularly appointed defense counsel and assistant defense counsel, 
a challenge by the prosecution against either of the defense counsel 
should not be sustained. To do so would be a denial of the accused’s 
right to be defended “by counsel of his own selection” specifically 
guaranteed him by this Article, and would deprive the court of the 
power to try the case (46-332). An accused is entitled, as of right, to 
request, either personally or by counsel, that the accuser, investigat- 
ing officer, or other person who has indicated a belief in accused’s 
guilt, be permitted to act as his individual counsel or that a regularly 
appointed counsel remain to defend him in any capacity even though 
such counsel has expressed views inconsistent with accused’s inno- 
cence. But actual misfeasance of counsel, appointed or individual, 
occurring during the trial will always constitute ground for a reversal 
(47-119, 120). 

10. Counsel must not make statements or admissions which tend 
to establish the truth of any material allegations to which accused 
has pleaded not guilty, especially in the absence of any proof of 
such allegations, unless it clearly appears that such statements or ad- 
missions are made with the full knowledge and consent of the ac- 
cused; and if such statements are made without the full knowledge 
and consent of the accused, it is the duty of the court to disregard 
them (30-1288) (40-395 {5]), An oral confession made by accused to 
his company commander who was, at the time, assistant defense 
counsel of the court which subsequently tried the case, was held 
to be a “privileged communication between attorney and client” to 
which tlie officer should not be permitted to testify when put upon 
the stand as a witness for the prosecution. (48-131.) 

11. All persons on trial are equal in the eyes of the law, and the 
fact that the accused is an officer of high rank does not entitle him 
to any special right or privilege in his defense (12-502). 

12. During the trial the accused should be subjected to no re- 
straint other than such as may be necessary to enforce his attend- 
ance and prevent disorder. He should not be put in irons except 
in an extreme case when considered a necessary safeguard against 
escape or violence. An adequate guard will usually suffice (12-502, 
503). The fact that accused was shackled during the trial will not 
affect the legality of the proceedings (12-558). 

13. The accused has the right to be present during all the ma- 



52 THE ARTICLES OF WAR 

terial proceedings of his trial, but he may waive that right, and if 
he absents himself, after his arraignment, the trial may proceed 
without him. In such case counsel may continue his presentation 
of the case as though accused were present (12-514). 

14. In the absence of an affirmative showing to the contrary it 
will be presumed that counsel performed all the general duties 
of his office, including an explanation to accused of his right, in a 
proper case, to plead the statute of limitations (go-Sup. 1261) (40- 
396 [1]). But see Article 39, Annotation, par. 3. The presumption 
that the defense counsel performed his full duty disappears when 
facts of record show otherwise; and his failure to exercise reasonable 
diligence in safe-guarding accused’s interests will render the trial 
invalid when it clearly appears that the substantial rights of the 
accused were prejudiced thereby (45-173, 174). (46-273, 274; 47-170)- 
See paragraph 9 supra. Also Art. 11, Annotation par. 12. 

14a. Whenever deemed necessary the court should cause to be 
explained to the accused any right which he appears not fully to 
understand (M.C.M. 49g). 

15. Administrative determination by the War Department that 
military counsel requested by accused is not available for that duty, 
is conclusive. Civilian counsel cannot be provided at government ex- 
pense (30-Sup. 1269) (40-374).* 

16. The right of an accused to civilian counsel is a privilege, and 
cannot be asserted to defeat the ends of militaiy justice. A trial by 
court-martial need not be continued until civilian counsel residing 
in the United States is able to reach a command in a distant theater 
of operations where the accused is stationed and the court is sitting 
(44-183, 184). A seasonable and reasonable motion for a continuance 
for the purpose of securing special counsel must be granted. (45-273.) 
It is the duty of the regular defense counsel, immediately after 
charges are referred to the court, to advise the accused of his right 
to have counsel of his own choice; and if tlie accused desires special 
counsel the regular counsel should immediately notify the appoint- 
ing authority, and take appropriate steps to secure the requested 
counsel, and render any other assistance desired by accused. He 
should also advise accused of his right to have enlisted men on the 
court (M.C.M. 43b). 

17. A defense counsel, whether military or civilian, may submit 
a written brief, if he so desires, to the court, the reviewing authority, 
or the Board of Review (45-230). 

18. In a case which had last^ four days and the record was 365 
pages long and counsel requested one and one-half hours for his 
closing argument, the court’s action restricting him to fifteen minutes 

* The decision of the convening authority as to .the availability of requested special defense- 
counsel, and the decision of his immediate superior upon appeal, will not be reviewed ex- 
cept upon a showing of abuse of discretion (48-178, 179). 
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was held to be a gross abuse of discretion constituting reversible 
error (46-274) (M.C.M. 77). 

ARTICLE 18. Challenges. Members of a general or special court- 
martial may be challenged by the accused or the trial judge advocate 
for cause stated to the court. The court shall determine the relevancy 
and validity thereof, and shall not receive a challenge to more than 
one member at a time. Challenges by the trial judge advocate shall 
ordinarily be presented and decided before those by the accused are 
offered. Each side shall be entitled to one peremptory challenge; but 
the law member of the court shall not be challenged except for 
cause. (See M.C.M. 58.) 


ANNOTATION 

Pars. 


1. In General 1-5 

11. Challenges for Cause 6-13 

111. Peremptory Challenges 14 


I. IN GENERAL 

1. it is the duty of the court to see that the accused is afforded 
his right of challenge (12-551) and the record must affirmatively 
show the fact (12-573). This rule applies also to a member who 
takes his seat and is sworn after the trial has begun (30-1344) (40-375 
[!])• 

2. If the accused is advised of his right to challenge, both for 
cause and peremptorily, and exercises a peremptory challenge and is 
not thereafter asked whether he objects to any other member, the 
omission will not invalidate the trial; but if, in answer to the 
question whether he objects to any other member, defense counsel 
replies affirmatively and the record fails to show that the oppor- 
tunity thus claimed was granted, the error is fatal (30-1344) (40- 
375 CO)* 

3. It is prejudicial error for a member who has expressed an 
opinion on the case, or one who has expressed an adverse opinion 
as to the character of accused, to sit on the court without dis- 
closing the fact (30-1345) (40-375 [2], 395 [47})** 

4. Local prejudice is not necessarily good ground for changing 
the location of the trial; the accused has ample protection in his 
right of challenge (30-1412; 40-395 [41]). 

5. The trial judge advocate is not subject to challenge (30-1416) 
(40-375 [1]). The defense counsel is not subject to challenge by the 

♦The challenger has the right to interrogate the challenged member, and where this right 
was refused the accused, and defense then withdrew the challenge for cause and used his 
peremptory challenge upon another member, and afterwards made the usual st.itement that he 
did not object "to remaining members” it was held not to constitute a waiver of his challenge 
for cause, and the record was held not legally sufficient (49-7). 
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prosecution; and when the record showed that the accused^ at the 
opening of the case, stated that he desired to be defended by the 
regular defense counsel, and the prosecution challenged the assistant 
counsel, and the challenge was sustained by the court, the proceed- 
ings were declared void. (46-332,) 

II. CHALLENGES FOR CAUSE 

6. The following are good grounds for challenge: That a rneinbei 
is the accuser or author of the charges or a witness for the prosecu- 
tion (See also Article 4,) or has expressed an opinion, based upon a 
knowledge of the facts, that the accused is guilty; or has officially 
investigated the case; or is prejudiced against the accused (12-163; 
30-1345) (40-375 [2}). Personal knowledge of material facts of the 
case does not necessarily disqualify a member (12-163) but he should 
disclose the situation so that he may be challenged if desired. The 
court as a whole is not subject to challenge, but all the members 
may be challenged separately (12-163). When the record showed that 
a member of the court was openly and frankly biased as to the 
veracity of an important witness for the defense, and was challenged 
for cause by the defense but such challenge was not sustained, it was 
held that the challenged member was clearly incompetent to sit on 
the court and that failure to sustain the challenge injuriously affected 
the substantial rights of the accused. It was further held that a state- 
ment by defense counsel, after the defense had used its peremptory 
challenge upon another member who had previously been unsuccess- 
fully challenged for cause, that “the accused has no objection to 
being tried by any member of the court now present” did not con- 
stitute a waiver of his objection to the challenged member who 
remained on the court. (48-21.) 

6a. The law member may be challenged for cause like any other 
member. When the law member was the Acting Staff Judge Advo- 
cate of the command in which the accused was tried, and in such 
capacity had examined the charges, the investigating officer’s report, 
and also confessions made by the accused, also he had discussed the 
case with the trial judge advocate, who was then his assistant, prior 
to the trial, and when challenged for cause he averred under oath 
that he had formed no positive opinion and had expressed no opin- 
ion as to the guilt or innocence of accused, and the court refused to 
sustain the challenge it was held: That the law member should have 
been excused, and the proceedings were disapproved. Under the 
circumstances the law member could not help but be prejudiced, and 
there was substantial doubt as to the impartiality of the trial (44- 
417, 418). The same conclusion was reached in a similar case in 
which the defense, evidently relying upon the law member’s denial 
of prejudice, did not challenge him (45-230) (48-22). 

7. A member who sat on a court for the trial of an alleged ac- 
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cessory for the same offense is not necessarily disqualified. The 
validity of the challenge in such case is for the court to determine 
(30-i545» 1347) (40-375 [2]). 

8. The following are not sufficient grounds for challenge; That 
a member is to be a witness for the defense; that he is accused's 
commanding officer; that he is junior to accused; that he has ex- 
pressed an opinion as to the propriety of acts similar to those 
charged; or that he has had a disagreement with accused but de- 
clares that he lias no prejudice against him (12-163). 

8a. It is not considered good practice to place the commanding 
officer of the accused on the court which tries him. However, the 
accused’s commanding officer is not disqualified by law, and when it 
appears that the officer was not biased and that the substantial rights 
of the accused were not injured by his presence on the court, the 
legality of the proceedings is not affected thereby (43-466, 467). 

8b. Seven members of the court were challenged individually on 
the ground that they, as members of the same court, had sat at a 
previous trial of the accused on a different charge of which the ac- 
cused was convicted, and were therefore prejudiced. Each member 
so challenged declared upon his oath that he had no knowledge of 
the facts in the present case and had not formed any opinion. Held: 
That court acted properly in not sustaining the challenges (44-377)* 

9. If the accused has information of grounds for challenge, the 
challenge should be made at the proper time before the court is 
sworn (12-163), and if accused, being so informed, is afforded the 
right of challenge and does not challenge, he will be held to have 
waived his right unless the disqualification is a statutory one which 
cannot be waived; but if the court, of its own motion, and without 
challenge, rules that such member is eligible to sit, no such waiver 
will be presumed (30-1350) (40-395 [47}). 

ga. A colonel by whose order the charges were referred to the 
court for trial (being temporarily in command of the division on the 
date of such reference) sat as president of the court at the trial. The 
charge sheet, a copy of which was served on the accused, disclosed 
the facts, and accused had ample opportunity to challenge the colonel 
but did not do so. The record did not show any prejudice to the 
substantial rights of the accused, and the proceedings were held 
valid (43-182). 

10. If a member states that he has knowledge of the facts and 
has formed an opinion, and, without challenge or objection by 
either side, is excused and withdraws, a challenge is implied and the 
proceedings are not thereby invalidated (30-1357). 

11. Failure to challenge a disqualified member (other than one 
legally disqualified) either from ignorance or lack of opportunity, 
or the improper over-ruling of a challenge, may constitute prejudicial 
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error wan'anting a disapproval of the proceedings or mitigation of 
the sentence, but it will not necessarily affect the court’s jurisdiction 
and the proceedings wall be legal so far as to constitute a bar (see 
Article 40) to a. subsequent trial (12-562, 563, 575; 3o-i.B45) (40-B95 

C47]). 

12. Primarily it is the function of the court to determine whether 
grounds for challenge exist, but where it clearly appears that such 
grounds did exist, and the court failed to sustain the challenge, 11 
is prejudicial error (30-1345). The vote upon a challenge for cauht 
must be by secret written ballot (30-Sup. 1344) (40-375 CO)- 
Article 31 (Method of Voting). 

13. A challenged member should not participate in proceedings 
upon the challenge, such as taking evidence and decision of inter- 
locutory questions arising thereon relative to the challenge; but il 
a challenge is overruled and accused ret|uesLs a continuance so that 
he may appeal to the convening authority, it is proper tor the 
challenged member to sit in passing upon the question ot the 
continuance. A refusal to grant such a continuance is within the 
court’s discretion, and proper, unless the court clearly abused its 
discretion (30-1347) (40-377). 

111. PEREMPTORY CHALlTNCiES 

14. A peremptory challenge should be made before accused has 
been arraigned (so-Sup. 1344): but it has been held that the sub- 
stantial rights of the accused were not injurifiusly affected w'here 
the court allowed the prosecution to enter a peremptory challenge 
after panel had been accepted and some evidence taken (30-1346) 

(40-375 [3])- 

15. In a common trial (where several accused are tried in common 
on separate, as distinguished from joint, charges) each accused is 
entitled to one peremptory challenge, and if such right is refused 
the court is not legally constituted and its proceedings are void as 
to all the accused. (45-274, 275.)* 

ARTICLE 19. Oaths. The trial judge advocate of a gefieral or 
special court-martial shall administer to the members of the court, 

* Accused A and P were brought to trial upon a charge alleging that, acting jointly, and 
in pursuance of a common intent, they committed three assaults with intent to murder three 
named individuals, in violation of A.W. 95: and .accused B was charged separately with the 
murder of a named individual, in violation of A.W. 92. The murder was alleged to have 
Occurred at a difterent time and place than the assaults, and P was not present at the scene 
of the murder. Two challenges for cause were made by the defense neither of which was 
sustained. On the question of peremptory challenges the defense conten-^pd that ’t- was a 
’•'ctramon trial" and that each accused was entitled to one peremptory challenge. The prose- 
cution contended that it was a "joint trial" and that the accu.sed were entitled to only one 
such challenge on its "side," and the court allowed them only one, which, it developecl. was 
exercised on behalf of accused P. The defense then moved for a severance which was granted 
and P was allowed to withdraw. No further right to peremptory challenge was granted to 
B and he was convicted of all charges and specifications. The record was disaporoved because 
the proceedings, as commenced, were in the nature of a "common trial," anid each accused 
was entitled to one peremptory challenge! B had been deprived of such right (49-8-9> 
(Ivr.CM; 58d). ■ ■" • ■ ' ^ ' 
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before they proceed upon any trial, the following oath or affirma-' 
tion; “You, A B, do swear (or affirm) that you xvill well and truly 
try and determine, according to the evidence, the matter now before 
you, between the United States of America and the person to be 
tried, and that you will duly administer justice without partiality, 
favor, or affection, according to the provisions of the rules and 
articles for the government of the armies of the United States, and 
if any doubt should arise, not explained by said Articles then, ac- 
cording to your conscience, the best of your understanding, and the 
custom of war in like cases; and you do further swear (or affirm) 
that you will not divulge the findings or sentence of the court until 
they shall be published by the proper authority or duly announced 
by the court, except to the trial judge advocate and assistant trial 
judge advocate; neither ivill you disclose or discover the vote or 
opinion of any particular member of the court-martial upon a 
challenge or upon the findings or sentence, unless required to give 
evidence thereof as a witness by a court of justice in due course of 
law. So help you God.” 

When the oath or affirmation has been administered to the mem- 
bers of a general or special court-martial, the president of the court 
shall administer to the trial judge advocate and to each assistant 
trial judge advocate, if any, an oath or affirmation in the following 
form; “You, A B, do swear (or affirm) that you will faithfully and 
impartially perform the duties of a trial judge advocate, and will 
not divulge the findings or sentence of the court to any but the 
proper authority until they shall be duly disclosed. So help you 
God.” 

All persons who give evidence before a court-martial shall be 
examined on oath or affirmation in the following form: “You sxoear 
(or affirm) that the evidence you shall give in the case noio in 
hearing shall be the truth, the whole truth, and nothing but the 
truth. So help you God.” 

Every reporter of the proceedings of a court-martial shall, before 
entering upon his duties, make oath or affirmation in the following 
form: “You swear (or affirm) that you will faithfully perform the 
duties of reporter to this court. So help you God.” 

Every interpreter in the trial of any case before a court-martial 
shall,- before entering upon his duties, make oath or affirmation in 
the following form: “You swear (or affirm) that you will truly 
interpret in the case now in hearing. So help you God.” 

In case of affirmation the closing sentence of adjuration will be 
omitted. (See M.C.M. 6i, 103.) 

ANNOTATION 

1. The formality of administeriiig the oath to the members ol 
the court Is an essential preliminary to entering upon the trial, and 
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the arraignment of accused and reception of his plea before the 
court is sworn is without legal effect (12-16!). 

2. Failure to administer the prescribed oath to all members of 
the court affects its jurisdiction, and the court, in such case, is not 
legally constituted and its proceedings are null and void (30-286, 

1352) (40-376 [!})• 

3. The oath is not administered to the ctourt as a whole, but to 
the “members of the court,” and when all are sworn at the same 
time the trial judge advocate should address each member by 
name (12-161). 

4. A member added to the court after the others ha\^e been sworn, 
or one who was absent w'hen the oath was administered to the 
others, must be separately sworn in full form before he takes his seat 
(12-161); and where an officer who had not been detailed on the 
court, was sworn with the others, and later detailed, but was not 
sworn after he was detailed, the court was held not legally consti- 
tuted (30-1351) (40-376 [1]) (43-388). 

5. If the record fails to show that the requisite oaths were ad- 
ministered to the members of the court and the prosecution, and 
the omission cannot be supplied by proceedings in revision, the 
proceedings are void (12-572) (40-376 [2}, 403 [6]). If in fact the 
oaths were duly administered, but report of that fact was inadver- 
tently omitted from the record, the omission may be supplied by 
proceedings in revision, in which the record may be changed to 
show the facts, but not otherwise. But where, in such case, the 
proceedings have been declared null and void, no corrective action 
by proceedings in revision, or otherwise, can be subsequently taken 
(30-1360) (40-395 [42]). 

6. The oath covers “the matter now before you.” If, after the 
court is sworn and accused is arraigned and has pleaded, additional 
charges are introduced setting forth a new and distinct offense, the 
members should be sworn again as to the new charges, otherwise 
the trial on such additional charges will be fatally defective (12-161). 

7. The object of the secrecy imposed as to the vote of a member 
is to place him, when voting, beyond the reach of influences which 
might induce him to act contrary to his judgment. The term “court 
of justice” as used in the oath refers to a civil court and not a 
court-martial; but a statement in the record of the vote of each 
member, although a clear violation of the oath, will not invalidate 
the proceedings (12-161). The record should show that the requisite 
proportion, such as two-thirds, three-fourths, or all, as the case may 
be, concurred (M.C.M. App. 6). 

8. The disclosure of the findings and sentence to a reporter, by 
permitting him to remain in the closed court, is a violation of the 
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oath and a grave irregularity, but wili not invalidate the proceedings 
(12-162, 558). 

9. I’lie article does not prescribe by whom the reporter shall be 
sworn, in practice he is sworn by the trial judge advocate. He 
should be sworn anew for each case in which lie olficiates (12-500). 

10. Failure to administer the oath to a witness, if the facts to 
which he testifies are admitted by the accused or otherwise proved, 
will not invalidate the proceedings (40-376 {3]). 

11. Unsworn, unalfirmed statements are not admi.ssibie in evi- 
dence before courts-martial. Mere failure to object to the admission 
of such statements does not make them admissible, and when they 
constitute the sole evidence against the accused die record was held 
legally insufficient to support a conviction (42-14) (43-378). 

12. The following oath administered to a Moslem witness was 
held to be a substantial compliance with this Article: “You swear 
by your God Allah that the evidence you shall give [etc.} so help 
you Allah.” (44-184). 

ARTICLE 20 . Continuances. A court-martial may, for reason- 
able cause grant a continuance to either party for such time and as 
often as may appear to he just. (See M.C.M. 52.) 

ANNOTATION 

1. The question of continuance rests in the sound discretion of 
the court, and refusal to grant a continuance wili not invalidate 
the proceedings unless it appears that the defense was materially 
prejudiced thereby (12-563) (40-377). Refusal of the court to grant 
a continuance to allow the defense to present evidence which is not 
material to the offense charged is not an abuse of discretion (44-146). 
A trial need not be continued until civilian counsel residing in the 
United States can reach a distant command where the accused is on 
trial (44-183, 184). But a seasonable and reasonable motion for a 
continuance for the purpose of securing special counsel must be 
granted (45-273). Where the court refused to grant a continuance 
to enable the defense to procure certain witnesses to an alibi asserted 
by accused at the investigation of the charges, and also in his owm 
testimony at the trial, and defense counsel had moved for such con- 
tinuance at the commencement of the trial and again at the close of 
the defense, it was held to be an abuse of discretion injuriously 
affecting the substantial rights of the accused. (46-274, 275.) 

la. When an accused had notice of the trial six weeks in advance 
and was represented by the regularly appointed defense counsel dur- 
ing that period, a refusal to grant a continuance upon grounds that 
accused had obtained civilian counsel only the night before the trial 
was held not an abu.se of discretion (43-183). 

a. It is generally good ground for continuance that the accused 
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needs time to prepare his defense or procure counsel, provided he 
had not been derelict in these respects, or that the charges upon 
which arraigned differ materially from those serv'ed upon him (12-165) 
(40-377). See Article 37, Annotation, par. 74. (45-273; 47-285, 286.) 

sa. When an accused was not served witli a copy of the charges, 
nor advised of the date of his trial prior to the day when the trial 
was held (January 15, 1943), and defense counsel first learned of his 
appointment less than two hours before the trial and had no oppor- 
tunity to prepare the defense or even interview the accused, the 
court’s refusal to grant a continuance w^as held to be an abuse of 
discretion, and the proceedings which resulted in a conviction, were 
declared illegal (43-138, 139). When the accused has been deprived 
of his fundamental right to prepare and present a defense in good 
faith, such action injuriously affects his substantial rights, and a 
conviction under such circumstances is illegal (43-305). (44-95). 
(45-173, 174, 273) (M.C.M. 52b). 

3. An adjournment sine die has no more legal effect than a 
simple adjournment. The court cannot dissolve itself (12-521). 

ARTICLE 21. Refusal or failure to plead. When an accused 
arraigned before a court-martial fails or refuses to plead, or answers 
foreign to the purpose, or after a plea of guilty makes a statement 
inconsistent with the plea, or when it appears to the court that he 
entered a plea of guilty improvidently or through lack of understand- 
ing of its meaning and effect, the court shall proceed to trial and 
judgme7it as if he had pleaded not guilty. (See M.C.M. Chap. XIII.) 


ANNOTATION 

Pars. 

I. Necessity for Arraignment 1-4 

11 . Kinds of Pleas 5-6 

HI. General Issue 7-9 

IV, Motions 10-17 

V. Change of Plea 18-22 

VI. Refusal to Plead Does Not Bar Defense 23 


1. NECESSITY FOR ARRAIGNMENT 
(See M.C.M. 62) 

1; FormaT arraignment before the court which tries the case is 
essential. Without it the proceedings are null; but if the record 
cbri tains a statement of the pleas of accused to each charge and 
specification, there is a presumption that he was duly arraigned 
although the record fails to show that fact affirmatively (30-1246, 
1368) (40-395 [32}). The pleas are not part of the arraignment (M.C. 
M, 62) the purpose of which is to apprise the accused of the offense 
of which he stands charged (49-60). 
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3 . Failure to plead to the charge will not invalidate the pro- 
ceedings (50-1366) (40-378 £t}, 390 £1}); and i£ accused pleads guilty 
to the speciiicaiion and not guilty to the charge, the court must 
decide whether tlie specification, as a matter of law, sustains the 
charge. If it is so held, the accused should be convicted of l>oth 
the specification and charge (12-537). 

3. Failure to explain to accused in open court the effect of his 

piea of guilty is not a material omission. Such explanation is 
presumed to have been given by counsel prior to trial (30-Sup, 1261) 
(40-39^ [i])- it develops that the accused evidently does not 

understand the full implication of his plea, the matter should be 
fully explained to him in open court (M.C.M. 49g and 71). 

4. A plea of guilty cannot confer jurisdiction upon the court in 
a case where it has none (30-Sup. 1436) (40-369 £4}). When ac- 
cused, through mistake and misapprehension, pleaded guilty to a 
charge of breach of restriction when, in fact, he was under no re- 
striction at the time of the alleged breach, it was held that the plea 
was improvidentiy entered and was not sufficient to support the 
finding of guilty (44-289). 

II. KINDS OF FLEAS 

5. The only pleas are those to the general issue, viz. guilty, not 
guilty, and pleas corresponding to permissible findings, such as a 
plea of guilty to absence without leave under a charge of desertion 
(M.C.M. 63, 71, 78). All defenses and objections raised before trial 
on the general issue are presented by motions to dismiss, or motions 
for appropriate relief (M.C.M. 63). 

5a. In a charge of absence without leave (Art. 61) the specification 
contained the phrase “having been alerted for overseas duty”. The 
accused endeavored to except this phrase from his plea of guilty, but 
the court refused to permit him to do so, and he pleaded guilty as 
charged. No evidence was introduced in proof of the disputed alle- 
gation, The record was held legally sufficient to support the findings 
of guilty except the words quoted. The court was in error in re- 
fusing to permit the plea with exception (43-376)- 

5 b. The plea of nolo contendere is not recognized by courts- 
martial. If offered, it should be treated as a piea of not guilty (44-6). 

6. Evidence should not be pleaded. Thus matter in extenuation, 
such as good conduct, or that the charge was preferred through per- 
sonal enmity to accused, should not be the subject of a plea, bm 
should be offered in evidence under the general plea (12-516). 

III. GENERAL ISSUE 

7. A plea to the general issue waives all objections to the fonn 
of the charges and specifications. Objections to matters of form, 
such as that accused is misnamed or misdecribed, or that there is 
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insufficient allegation of time or place, etc., should be made by 
plea in abatement, before the general issue, and errors that are 
capable of amendment may then be corrected by the trial judge 
advocate and the trial proceed in the usual way (112-519). 

8. The counsel is presumed to have explained to the accused the 
effect of a plea of “guilty'’ prior to arraignment (30-Sup. 1261} (40- 
396 [1]; and in any case where it is obvious that accused under- 
stood die full import of his plea of guilty, the fact that no ex- 
planation was made to him will not be prejudicial error (30-1362). 
But see par. 3 above. 

9. A plea of guilty to a specification which fails 10 set lorih an 
offense is void (30-1445) (40-419 [1]). 

IV. MOTIONS 

10. Motions may be oral or in writing (M.C.M, 64c). Any defect 
or objection which may be determined without trial on the general 
issue may be raised before trial by reference to the appointing 
authority, or by motion to the court before a plea is entered. Objec- 
tions such as the statute of limitations (Art. 39), former trial (Art. 
40), former punishment (Art. 104), pardon, constructive condonation 
of desertion, lack of jurisdiction (Arts. 2, 12, 13 and 14) and fatal 
defects in the charges and specifications (Art. 46) should be pre- 
sented by “motion to dismiss” before a plea is entered, but they 
may be asserted at any time during the trial; and any fatal defect 
(such as that the court was not legally constituted, or that the 
specifications do not allege any offense) is never considered as waived, 
whether asserted or not (M.C.M. 64a) (Arts. 47 and 50). 

11. Defenses and objections based upon formal defects in the 
charges and specifications, substantial defects in the investigation and 
other pretrial procedure are to be raised by “motion for appropriate 
relief” before a plea is entered. If not so raised they will be consid- 
ered as waived unless the court, in its discretion, grants relief from 
the waiver (M.C.M. 64b). A motion for appropriate relief is made to 
cure a defect of form or procedure which impedes the conduct of 
the defense. In addition to objections above mentioned, the following 
may be thus raised: prejudicial joinder in a joint trial, or misjoinder 
in a common trial (motion to sever). A motion for appropriate relief 
admits nothing as to the jurisdiction of the court or the merits of 
the case (M.C.M. 70). A “motion to elect” (i. e., to require the T.J.A. 
to elect which of two or more charges he will prosecute) is not proper 
and should never be granted (M.C.M. 70). 

12. Other motions on issues raised during the trial, .such as a 
motion for a finding of not guilty, should be made after the prosecu- 
tion has rested or after the conclusion of all the evidence (M.C.M. 
644). A motion to inquire into accused’s mental condition may be 
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made at any time before, or during, trial (M.C.M. 64d, also M.C.M. 
Chap. XXV). Other objections which are solely matters of defense 
or mitigation under a plea of not guilty are not proper subjects of 
a motion (M.C.M. 64g), 

13. Upon a motion for a finding of not guilty submitted at the 
close of the prosecution, the court should consider whether there is 
sufficient evidence before it to support a finding of guilty as to each 
specification and charge designated in the motion. The matter is an 
interlocutory question to be determined by the court in closed session 
by a majority vote (Art. 43). If there is any substantial evidence 
which, with reasonable inferences and presumptions therefrom, fairly 
tends to establish each essential element of the offense, or offenses, 
to which the motion is directed, the motion should not be granted. 
The court may, in its discretion, defer action and permit, or direct, 
the prosecution to reopen his case and produce any further available 
evidence. If the motion is sustained, the court should forthwith enter 
a finding of not guilty of the offenses to which the motion, as sus* 
tained, is directed (M.C.M. 72). The trial may proceed on any other 
specifications and charges which remain, otherwise the court should 
adjourn and submit the record to the reviewing authority (M.C.M. 
641). See also Art. 37, Annotation, par. 37a. 

14. Another motion predicated upon evidence is the defense of 
res judicata, which means that an issue of fact, or law, which has 
arisen in the case on trial has been adjudicated in a former prosecu- 
tion of the accused for the same or another offense. For example, if 
B dies from injuries received in a felonious assault upon him alleged 
to have been committed by A, and for which assault A was tried by 
court-martial and acquitted before B died. If A is now tried for the 
homicide he can assert his former acquittal as res judicata, although 
the defense of former trial (Art. 40), not having been the same offense 
as that now charged, may not be available. The question of res 
judicata should be raised at the close of the prosecution’s case, or 
whenever the facts relied upon can be established. Proof of the former 
adjudication can be made by the record of the former trial (M.C.M. 
72b). 

15. The burden of supporting a motion raising a defense or objec- 
tion (except on questions of the statute of limitations or insanity) 
generally rests upon the accused, and he has the right to present 
pertinent evidence and argument upon questions thus raised (M.C.M. 
646). He may himself testify upon such special matters without open- 
ing the way to cross-examination upon the general issue. See Art. 24, 
Anno., par. 18. 

16. The court may reverse its own ruling upon a motion at any 
time while the case is still in its hands. Such rulings are not final 
until approved by the reviewing authority (30-1367). So, a court may. 
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on reconsideration* revoke its action in sustaining a motion and pro- 
ceed with the trial on the merits (30-1259) (40*395 Cso})* 

- - 17. If the. ruling of the court upon a motion amounts to a finding 
of not guilty (e.g. granting a motion to dismiss because of insanity 
of the accused, or a motion for a finding of not guilty) the case may 
not be referred back to the court for reconsideration (A.W. 40; 
M.C.M. 64!). As to motions granted by the court not amounting to 
a finding of not guilty, the appointing authority may, if he desires, 
return the record to the court, with a statement of his reasons, for 
its reconsideration. When the question is solely one of law, (e.g. 
jurisdictional) the court must accede to the views of the appointing 
authority; but if the matters in disagreement are issues of fact (e.g. 
whether there was a manifest impediment to the running of the 
statute of limitations) the court may act upon its own sound dis- 
cretion and judgment. The order returning the record should contain 
appropriate directions as to proceeding with the trial. If the appoint- 
ing authority agrees with the court’s action, but the defects raised by 
the motion can be cured, he may take steps to remedy such defects 
and return the case to the court for trial, or completion of trial, on 
the merits. If he does not wish to do this, he should take action to 
conclude the case by the publication of appropriate orders (M.C.M. 

64f). See A.W. 40, Annotation, paragraph 2a, Sup. 

V. CHANGE OF PLEA 

18. The accused may, in the court’s discretion, change his plea 
from guilty to not guilty, or vice versa, or withdraw a general plea 
and move specially. A request to change or modify a plea should 
usually be granted when made in good faith and not merely foi 
delay (12-516). 

19. A change of plea from guilty to not guilty, either voluntarily 
or by direction of the court, relates to the time of arraignment. I’iie 
original jdca cannot be considered as evidence of guilt, and it is 
highly improper for a trial judge advocate to so argue to the court 
(30*1363) (40-378 [2}). 

20. If, after a plea of guilty, the accused makes statements or 
claims which are inconsistent with such plea, the court should order 
the plea changed to not guilty and proceed accordingly (12-517, 518, 
520; 30-1365) (40-378 [3}); and if accused indicates ignorance of 
the effect of his plea of guilty the court should order a plea of not 
guilty to be entered. In such case evidence must be taken, as other- 
wise, the pica of guilty having been annulled, there would be nothing 
left to sustain the charge (30-1365) (40-378 [2]). 

21. If, after a plea of guilty, the accused offers evidence incon- 
sistent with such plea, the court should order it changed, and the 
record will be treated as though such action was taken. In such case. 
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if this evidence tends to show that accused did not commit the 
specific offense charged, but is guilty of another offense growing out 
of the same facts, it is the court’s duty to call the variance to the 
attention of the accused and allow, or direct the plea to be changed 
(30-1364) (40-378 [3}). 

22. After a plea of guilty it is not necessary for the prosecution 
to make out a case, but if the prosecution affirmatively disproves 
the specification, justice requires that accused be protected from the 
consequences of his ignorance, or that of his counsel, and be advised 
to change his plea (30-1364) (40-378 [3]). 

VI. REFUSAL TO PLEAD DOES NOT BAR DEFENSE 

,23. By refusing to plead the accused is not barred from making a 
defense, and where he was so advised by the trial judge advocate, 
and the record failed to show affirmatively that he was informed of 
his right to introduce evidence in defense, the trial was held to be 
invalid (30-1366) (40-395 [55]). When the accused refuses to plead, 
his identity is not admitted and must be proved (40-378 {1]). 

« « « • 

ARTICLE 22 . Process to obtain witnesses. Every trial judge 
advocate of a general or special court-martial and every summary 
court-martial shall have power to issue the like process to compel 
witnesses to appear and testify lohich courts of the United States, 
haxhng criminal jurisdiction, may lawfully issue; but such process 
shall run to any part of the United States, its Territories, and pos- 
sessions. Wit 7 iesses for the defense shall be subpoenaed upon request 
by the defense counsel, tnrough process issued by the trial judge ad.vo- 
cate, in the same manner as witnesses for the prosecution. (As 
amended by S.S.A. ’48, effective Feb. 1, 1949.) (See M.C.M. 105.) 


ANNOTATION 




Pars. 

1. 

In General 

....... 1-3 

n. 

Service of Subpoena 

....... 4-6 

III. 

Witness Fees, ... • ....... 


IV; 

Expert Witnesses ............. 

........ 13-14 

V. 

Wn'NESSES FOR DEFENSE 

i 5 -t 6 


Tv IN.GENERAL'. ' . 

1. Subpoenas for witnesses before general and special courts are 
issued by the trial judge advocate, either upon his own initiative or 
by order of the court. If the witness is a military person the court 
may request his commanding officer to order him to attend (12-498, 
510). ; ■■■■• ■' ■■■ 
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2. There is no authority for summoning, nor for die payment of 
tees or expenses, of civilian witnesses for a preliminary investigation 
(12-497; 30-1266) (40-428 [4]). They may, of course, be summoned 
for the trial, 

3. The production of documentary evidence may be obtained by 
a subpoena duces tecum (12-510). Hospital records may be brought 
before an Army tribunal, such as a court-martial or court of inquiry, 
by subpoena (Articles 22, 23, 101) notwithstanding the law of the 
State in which the hospital is located provides that such records are 
privileged and are not admissible in evidence unless the privilege 
is waived by the party concerned (44-184, 185). When the desired 
records are in the custody and control of the military authorities it 
is the duty of the trial judge advocate, the court, or the convening 
authority to obtain their production without the necessity for legal 
process. (4.7-286, 287.) 

II. SERVICE OF SUBPOENA 

4. Neither the trial judge advocate nor the court can order a civil 
officer to serve a subpoena. Usually it is served by an officer or 
noncommissioned officer of the army (12-498), 

5. Civilians necessarily employed to serve subpoenas for military 
courts may be paid the fees and mileage allowed by local law for 
similar services (30-1404) (40-379). 

6. Subpoenas for civilian witnesses residing in foreign countries 
should be sent through the State Department for service (12-526). 

III. WITNESS FEES 

7. Civilian witnesses duly summoned, are entitled to be paid the 
statutory fees allowed witnesses “attending the courts of the United 
States." They are not entitled to mileage for two round trips, but 
they may be paid the per diem for continuous attendance upon the 
court including Sundays. They are not entitled to compensation 
other than regular fees (12-527; 30-1421) (40-380 [1]). Under cur- 
rent appropriation acts the fees for civilian witnesses before courts- 
martial are limited to I1.50 per day (43-139). 

8. Upon approval of competent authority the expenses of a neces- 
sary attendant for a civilian witness (e. g. a child, or inmate of an 
institution) may be paid, not on a mileage basis as a witness, but 
as an item of incidental expenses of coims-martial (30-1421, 1696) 
(40-380 [3}) (43-8). 

g. An enlisted man of the naval branch of the service may be 
subpoenaed, but being an employee of the government, he is not 
entitled to regular witness fees, but is entitled to transportation and 
reimbursement for his actual expenses (30-1884) (40-p. 895). 
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10. A cadet of the Military Academy who attends a court-martial 
under orders as a witness is entitled to his actual expenses as an 
employee of the government. He is not entitled to an officer’s mile- 
age because he is not an officer (30-1784) (40-p. 895). 

11. A retired officer must be subpoenaed as a civilian (go-Sup. 
1422 b), but being in the employ of the government he is entitled 
to actual expenses only (40-p. 895). But a former officer who has 
been discharged is entitled to regular witness fees and mileage (40- 
380 [2]). 

12. A civilian employee of a post exchange is entitled to witness 
fees the same as other civilians (30-Sup. 1422 a) (40-380 [4]). 

IV. EXPERT WITNESSES 

13. There is no authority to incur expenses for expert testimony 
except as provided in M.C.M. 107. An expert, not so employed 
but summoned as an ordinary witness, is entitled only to ordinary 
fees (30-1422) (40-395 [62]) (45-462). 

14. An expert witness, duly summoned as such, is entitled to 
nothing more than the compensation agreed upon, either as fees 
or expenses (30-1422) (40-380 [1]). 

V. WITNESSES FOR DEFENSE 

15. The accused is entitled to have any and all material wit- 
nesses summoned in his behalf unless their testimony will be merely 
cumulative and will clearly add nothing to the strength of the 
defense; but he will rarely be entitled to demand the attendance of 
a chief of a staff corps, much less the President or Secretary of War, 
especially when some subordinate official can furnish the desired 
facts (12-525). 

16. The refusal of the court to cause to be summoned a witness 
for the accused whose testimony would be material and not cumula- 
tive, is good ground for disapproval of a finding of guilty (12-559, 
560). A conviction should not be permitted to stand where an accused 
has been deprived of the benefit of important and material evidence 
which might reasonably have caused the court to return a different 
verdict. (48-133.) As amended, the Article now specifically provides 
that witnesses for the defense shall be subpoenaed upon request of 
the defense counsel. 

# * % # 

ARTICLE 2S. Refusal to appear or testify. Every person not 
subject to military law who, being duly subpoenaed to appear as a 
witness before any military court, commission, court of inquiry, or 
board, or before any officer, military or civil, designated to take a 
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deposition to be read in evidence before such court, commission, 
court of inquiry, or board, willfully neglects or refuses to appear, or 
refuses to qualify as a witness, or to testify, or produce documentary 
evidence which such person may have been legally subpoenaed to 
produce, shall be deemed guilty of a misdemeanor, for which such 
person shall be punished on information in the district court of the 
United States or in a court of original criminal jurisdiction in any of 
the territorial possessions of the United States, jurisdiction being 
hereby conferred upon such courts for such purpose; and it shall be 
the duty of the United States district attorney or the officer prosecut- 
ing for the Government in any such court of original criminal juris- 
diction, on the certification of the facts to him by the military 
court, commission, court of inquiry, or board, to file an information 
against and prosecute the person so offending, and the jmnishrnent of 
such person, on conviction, shall be a fine of not more than $500, 
or imprisonment not to exceed six months, or both, at the discretion 
of the court: Provided, That the fees of such witness and his mileage, 
at the rates allowed to witnesses attending the courts of the United 
States, shall be duly paid or tendered said witness, such amounts to 
be paid out of the appropriation for the compensation of witnesses: 
Provided further, That every person not subject to military law, who 
before any court-martial, military tribunal, or military board, or in 
connection with, or in relation to any proceedings or investigation 
before it or had under any of the provisions of this Act, is guilty of 
any of the acts made punishable as offenses against public justice 
by any provision of chapter 6 of the Act of March 4, 1909, entitled 
“An Act to codify, revise, and amend the penal laws of the United 
States" (volume 35, United States Statutes at Large, page 1088), or 
any amendment thereof, shall be punished as therein provided. (See 
M.C.M. 105). 

ANNOTATION 

Pars. 


L In General 1-2 

XL Courts-Martial Not Empowered TO Punish 

Witnesses FOR Refusing TO Testify .... . ^ 

HI. Witnesses Not Exempt from Arrest ..... 4 

IV. Competency ....... 5-6 


1. IN GENERAL 

1. A witness cannot excuse himself from attendance on the ground 

that his testimony would be immaterial, or for any other reason 
■,(12-526 ). ■- ■■ , ; , ■ ' ■ , 

2. An officer testifying is subject to the same cross-examination as 
any other witness. Whether he has expressed animosity, made con- 
flicting statements, etc., are proper questions from which no dis- 
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respect will be implied, and which he cannot refuse to ansxver 
(12-529). The willful and wrongful refusal of a military witness to 
testify before a court-martial is a violation of Article g6 and is 
punishable as provided by Article 64, being an offense closely related 
to willful disobedience of a superior officer (48-139, 140). 

II. COURTS-MARTIAL NOT, EMPOWERED TO PUNISH 
WITNESSES FOR REFUSAL TO TESTIFY 

3. A court-martial has no power to punish a civilian witness for 
refusal to testify (12-163). Neither the court nor the trial judge 
advocate has authority to arrest a witness suspected of giving false 
testimony. The proper method is to report the facts to the proper 
commanding officer or the convening authority (12-510). 

III. WITNESSES NOT EXEMPT FROM ARREST 

4. A witness is not exempt from arrest xvhile in attendance upon a 
court-martial but he should not be arrested if it can be avoided 
(12-528). 

IV. COMPETENCY 

5. It is the province of the court to judge the competency of 
witnesses, and where no abuse of discretion is apparent, and the 
witness does not show incompetency, no error will be presumed. The 
mental capacity of an adult witness is presumed and the burden is 
on the party denying it to overcome such presumption (30-1419) 

(40-39.5 [63}). 

6. When a youthful xvitness is ignorant of the obligations of an 
oath the witness should be instructed in advance, or during a su.s- 
pension in the proceedings, by some competent person, such as a 
clergyman, as to the nature and moral con.sequence of false swearing. 
A momentary instruction during the trial is not sufficient ( 43 ' 37 ^)- 

« • * • 

ARTICLE 24. Compulsory Self-Incrimination Prohibited. No 
witness before a military court, commission, court of inquiry, or 
board, dr before any officer conducting an investigation, or before any 
officer, military or cwil, designated to take a deposition to he read 
in evidence before a military court, commission, court of inquiny, or 
hoard, or before an officer conducting an investigation, shall be com- 
pelled to incriminate himself dr to answer any question the answer 
to which may tend to incriminate him or to answer any question not 
material to the issue or when such ansioer might tend to degrade him. 

The use of coercion or unlawful influence in any manner whatso- 
ever by any person to obtain any statement, admission or confession 
from any accused person or witness, shall be deemed to be conduct 
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to the prejudice of good order and military discipline^ and no suck 
statement, admission, or confession shall be received in evidence by 
any court-martial It shall be the duty of any person in obtaining 
any statement from an accused to advise him that he does not have 
to make any statement at all regardmg the offense of which he is 
accused or being investigated, and that any statement by the accused 
may be used as evidence against him in a trial by court-martial (As 
amended by S.S.A. ’48, effective Feb. 1, ’49.) (See M.C.M. 127, igsb, 


136b.) 

ANNOTATION 

Pars. 

1 . In General ..................... i-4b 

11 . Confessions 5-13 

in. Conspirators and Joint Offenders 14-16 

IV. Cross-examination 17-^9 

V, Statements of Counsel go 


I. IN GENERAL 

1. The principle of the fifth amendment to the Constitution (that 
no witness shall be compelled to incriminate himself) has always 
been applied to military law although that amendment, itself, does 
not apply to conrts-martial. Consequently an accused, when testify- 
ing as a witness in his own behalf, cannot be compelled to incriminate 
himself as to an offense in respect to which he has not voluntarily 
testified (12-502, 532, 533).* 

2. The privilege is personal and may be waived, but when a wit- 
ness is ignorant of his rights the court should advise him. A military 
witness cannot persist in refusing to answer when the court has 
ruled that the question is not incriminating without rendering him- 
self liable to charges under the 96th Article of War (12-526). 

2a. Where a “written statement bordering on a confession signed 
by the accused” was not put in evidence, and there was no proof 
that it had been lost or destroyed, and the investigating officer before 
whom the statement had been taken testified as to its contents with- 
out objection by the defense, the failure to object was held to con- 
stitute a waiver by accused of his right to insist upon the production 
of the best evidence, to wit, the signed statement (47-62). 

3. An investigating officer has no authority to determine whether 
a question is incriminating, and a person under investigation is 
ivithin his rights in declining to answer an incriminating question 
although ordered by the investigating officer to do so, and his refusal 
will not constitute a disobedience of a lawful order (30-Sup. 1245a) 
(40-381) .** 

* The competency of the accused to testify or become a witness is conditioned upon hu oum 
teauest and he is therefore incompetent in the absence of such request (49-56-57) (M.C.M 134d.) 

Technicaily a person h not an "accused’' within the meaning of this Articie uaiesj 
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4. The Article relates to testimonial incrimination only. It is 
permissible to compel an accused to exhibit his body in order to 
show whether it bears identifying marks (12-502, 52(1), and he may 
be compelled to appear before certain witnesses for identification 
(50-1249) (40-381). An accused may also be compelled to submit 
samples of liis body fluids for laboratory analysis, and evidence of 
the results of such analysis is admissible without the consent of ac- 
cused (45-174). 

4a. The assertion by a witness of his right against self-incrimina- 
tion cannot be used as the basis of an unfavorable inference against 
the accused (43-311, 312). This was a sodomy case in which the 
alleged participant availed himself of his privilege against self- 
incrimination. 

4b. On the trial of an officer for making a false official statement, 
the fact that accused was not warned of his right not to incriminate 
himself by the officer to whom the false statement was made, is im- 
material. The failure to give warning of rights under this Article 
is material on the question whether a confession or admission is vol- 
untary and admissible in evidence, but the Article does not create a 
license to make false official statements (44-140). 

II. CONFESSIONS 

5. Under this Article confessions are not admissible unless they 
are voluntary. If made under threats or promises, express or im- 
plied; they cannot be used (40-395 (10); 45-421; 47-9; 48-12-14). 
A confession obtained in an illegal manner, though voluntary upon 
its face, is not admissible (43-95; 47-120). See A.W. 37, Annotation, 
pars. 50, 51, and 51b. 

5a. An accused in confinement in a stockade under an investigation 
for an alleged escape was in uniform. The provost marshal came in 
and, without warning accused of his rights, began questioning him 
as to why he was in uniform instead of fatigue clothing. In explana- 
tion accused told the provost sergeant that he “had escaped through 
a window in the latrine and had gone to visit his girl.” At the trial 
for the escape the provost sergeant was permitted to testify to accused’s 
confession. A conviction was set aside (49-61). It has formerly been 
held that the admission of a confession obtained in an improper 
manner did not vitiate the proceedings if there was other clear and 
compelling proof of guilt; but such holdings were over-ruled in a 
recent opinion in which it was held that: “The erroneous admission 
in evidence in a trial by court-martial of a confession which is ob- 
tained through coercion or duress violates the express provisions of 

ch'T'’t'« hfen preferred agatnst him, and everv witness ar)r>earin<? '>-> irTJ-vv'Mr 

general need not ■ be treated as a potential accused. However, the text of the Article must be 
explained to all witnesses before the investigating officer begins his interrogation, if, aunng 
the investiortion, it develons that the witness _ may be charged with an offense he should again 
he specifically advised of his rights under this article (49-7-8. 56) . 
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A.W. 24, is highly prejudicial to the substantial rights of the accused, 
and the finding of guilty in such case cannot be sustained regardless 
of the other evidence in the record, clear and uncontradicted though 
it may be.” (47-290: 48-13, 14, 23, 24, 129.)’® 

6. A signed confession containing the statement that accused was 
told that he need not answer any questions and that anything he 
said might be used against him, will, in the absence of any showing 
to the contrary, be presumed to have been voluntary (30-1296). But 
evidence that the accused was “warned of his rights'” is not conclusive 
that the confession was voluntary when the circumstances under 
v;hich it was made show coercion (43-377). When an accused was 
not advised by his interrogators of his rights under Article 24 until 
after his confession had been obtained and he had agreed to its re- 
duction to written form, it was held that the oral confession was in- 
admissible because it was not voluntary, and such inadmissibility 
equally attached to the written confession (48-12, 13). 

7. A confession or other statement made by a soldier to a chaplain, 
whether as a religious act as in the confessional, or as a matter of 
conscience between clergyman and penitent, is a privileged com- 
munication, unless expressly waived by the person concerned, and is 
not admissible in evidence before any investigating officer, court- 
martial or other military tribunal (46-4). 

8. A stipulation signed by defense counsel and the accused is not 
admissible in evidence if, when offered by the prosecution, it is ob- 
jected to by the defense. The admissibility of a stipulation depends 
upon the consent of the parties when it is offered; and no stipulation 
should be accepted by the court where any doubt exists as to the 
accused’s understanding of vdiat is involved (46-95). 

9. Voluntary sworn testimony given by an accused as a witness in 
a prior proceeding can be used, against him as an admission or con- 
fession (30-1287) (40-381, 395 [3]). 

10. There is a distinction between an admission and a confession. 
An admission is a statement of fact or circumstance from which 
guilt may be inferred. A confession is an admission of guilt (30-1287) 

(40-39513} f’o}). 

11. The general rule is that the corpus delicti cannot be estab- 
lished by the unsupported confession of the accused. In other words 
there must be proof, other than tlie confession, that the crime in 
question has been perpetrated. Without some corroborative proof 
of the corpus delicti, the accused's confession is inadmissible, but such 
corroborative proof need not be conclusive (30-1287) (40-395 [ii}) 
(44-423) (48-129, 130.) Mere proof that property allegedly unlawfully 
sold was missing is not sufficient corroboration of accused’s confession 
that he did in fact sell such property. (47-287, 288; 48-14.) An 

* A voluntary confession is not invalidated by the fact that a "lie detector" wus used during 
the interrogation, the results, not having been .disclosed in court (48-179, 180) . . 
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■accused's confession or admission is not sufficiently corroborated by 
other confessions made by him. (48-16) (49-57-59.) 

11a. The assertion by an alleged participant in the offense 
(sodomy) of his privilege against self-incrimination cannot be used 
to establish the corpus delicti against the accused (43-311, 312). 
Where the only evidence against two accused in a sodomy case was 
the separate confessions of each accused, and there was no supporting 
evidence of the corpus delicti, the conviction was disapproved (43- 
377 )- 

la. If, for any reason, a confession is inadmissible in evidence, 
isolated admissions taken from that confession are likewise inad- 
missible (30-1287) (40-395 [3]). Neither can they be used on cross- 
examination of the accused to “impeach” his testimony (45-50, 51). 

12a. On the trial of an officer for larceny of I145 from fellow 
officers, the prosecution offered a voluntary written confession which 
admitted the thefts, and also disclosed that accused, shortly before 
the larceny, had issued several worthless checks in payment of various 
gambling debts. Defense objected to the admission of that part of 
the confession pertaining to the bad checks on the ground that it 
involved offenses other than that for which accused was on trial. 
Held, that the confession, taken as a whole, set forth events leading 
up to, and in explanation of, the larceny, and that it was admissible 
despite the fact that offenses not charged were admitted therein 
(46-64). 

13. H the accused, after due “warning,” denies guilt, but later, 
without further warning, admits guilt, the confession will be re- 
garded as voluntary, in the absence of evidence to the contrary 
(30-1296) (43-95). See A.W. 37, Annotation, pars. 47-53. 

HI. CONSPIRATORS AND JOINT OFFENDERS 

14. The rule (as stated in M.C.M. 127b) is that when several 
persons join in a common design to commit an offense, the acts and 
statements of each in furtherance of the common design are ad- 
missible against all, and it is immaterial whether such acts or state- 
ments were done or made in the presence or hearing of the others. It 
follows that, in the absence of proof of a conspiracy to commit the 
offense charged, a confession by one of two joint offenders may be 
used against him, but not against the other (30-1294) (40-395 [4J); 
and the incriminating acts of one party to a conspiracy, done after 
the conspiracy has been carried out, are likewise not admissible 
against the other party (30-1310) (40-395 [4] [12]). But an accom- 
plice or fellow conspirator is competent to testify against another in- 
volved in the same offense even though his confession is not admis- 
sible against anyone but himself (44-284). A statement made out of 

* Possession by accused of a part of stolen property, coupled with proof that accused and 
her accomplices had access to it all, is suflScient corroboration of her confession that she and 
her accomplices had stolen the ■whole (48-180). 
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court by one joint accused in the presence of an alleged accomplice 
in the offense charged, and not denied by the latter, may be shown 
in evidence against both. (46-275, 276.) 

15. In a joint or common trial an unsworn statement by one Joint 
offender is confined to the one who makes it (M.C.M. 76, 127b). 

16. I'he mere presence of an accused at the time and place of the 
commission of a crime, if he takes no part in it, and there is no 
evidence of his intent to participate, is not sufficient basis for in- 
ferring his participation as an accessory or principal (30-Sup. 1310) 
40-395 [9]) ( 46 -i 55 » 15^' 283, 284; 47-3). See also A.W. 37, Annota- 
tion, par. 40a. 


IV. CROSS-EXAMINATION 

17. When an accused testifies under the general issue in denial or 
explanation of the offense charged against him, any fact tending to 
prove his guilt of that offense is a proper subject of cross-examina- 
tion, although the particular fact may not have been included in his 
direct testimony (30-1247) (40-395 [34]). But the accused may testify 
to facts bearing solely upon the “validity and voluntariness” of a 
confession which is offered in evidence without subjecting himself to 
general cross-examination as to the offense charged. (49-68-71.) (45- 
334 * 335 * 47-289, 290; 48-23.) In a common trial (not joint) accused 
“A,” after testifying in his own behalf for the limited purpose of show- 
ing that his extra-judicial confession was not voluntary, was recalled 
by the trial judge advocate as a witness for the prosecution against ac- 
cused “B” without objection by defense. “A” declined to answer any 
material question propounded to him because his answers might 
tend to incriminate him, and the court refused to compel him to 
answer. There was no cross-examination by the defense and accused 
“A” did not testify in his own behalf thereafter. Held that for the 
prosecution to compel “A” to go upon the stand, under the circum- 
stances of this case, was prejudicial error necessitating disapproval of 
“A’s” conviction. (46-333.) Although in military justice procedure 
the trial of two or more accused in a common trial constitutes a 
separate trial as to each accused so tried, such procedure is prescribed 
only as a matter of convenience and militaiy expediency and is not 
intended or contemplated to deprive either accused of any rights, 
privileges or immunities to which he might otherwise be entitled. In 
such case the action of the trial judge advocate in calling the accused 
as witnesses for the prosecution, without their consent, to testify 
against each other was held to be fatal error (47-59, 60). 

18. If an accused takes the witness stand, after being informed 
that he would not be cross-examined beyond the scope of his direct 
testimony, and testifies only to facts in support of a special plea to 
the jurisdiction, but on cross-examination other facts are elicited from 
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him which establish his guilt of the offense charged, and his special 
plea is overruled and no other evidence taken, a conviction will not 
be sustained (30-1247) (40-395 [31}). And the application of this 
rule is not dependent upon a prev ious representation that his exami- 
nation would be confined to a limited purpose, but must be deter- 
mined solely upon the scope of the direct examination (48-75). 

18a. An accused was convicted of making a false official report, 
uttering worthless checks, and obtaining a loan by false representa- 
tions, in violation of Article 95. In the course of his unsworn state- 
ment to the court, accused was interrupted by the president of the 
court and advised that it would be “towards his interest” to reveal 
certain information. The only evidence of falsity of the report, the 
worthlessness of the checks, or the making of the false representations, 
other than information so elicited from the accused by the president 
of the court, consisted of letters from various absent persons stating 
that accused had done the acts charged. The letters were inad- 
missible and the action of the president of the court in inducing 
the accused to amplify his unsworn statement was a violation of 
M.C.M. 76 prohibiting cross examination on an unsworn statement. 
The record was held legally insufficient to su[)j)or( the finding (42- 
272, 273). But when an accused, at the suggestion of the president 
of the court, made an addition to his unsworn statement, and the 
information thus elicited was not prejudicial to the accused, the 
error was held harmless (44-278). 

19. Statements made in an inadmissible confession, may not be 
used to discredit the accused as a wn’tness. The fact that, on cross- 
examination, he denies having made such statements does not 
render tliem admissible (30-1247) (40-395 [10] [34}) (45-50, 51). 

V. STATEMENTS OF COUNSEL 

20. A statement made by defense counsel admitting the guilt of 
the accused, or facts tending to establish his guilt, should not be 
considered by the court unless it clearly appears that the statement 
was intended to be a deliberate admission on behalf of the accused, 
and w^as made with his full knowledge and consent (30-1288) (40- 
.^95 {5})- 

ARTICLE 25. Depositions— When Admissible. A duly authenti- 
cated deposition taken upon reasonable notice to the opposite party 
may be read in evidence before any military court or commission in 
any case not capital, or in any proceeding before a court of inquiry 
or a military board, if such deposition be taken lohen the witness 
resides, is found, or is about to go beyond the State, Territory, or 
district in which the court, commission, or board is ordered to sit, or 
beyond the distance of one hundred miles from the place of trial or 
hearing, or when it appears to the satisfaction of the court, commis- 
sion, board, or appointing authority that the witness, by reason of 
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age, sickness, bodily infirmity, imprisonment, or other reasonable 
cause, is unable to, or, in foreign places, because of nonamenability 
to process, refuses to, appear and testify in person at the place of 
trial or hearing: Provided, That testimony by deposition may be 
adduced for the defense in capital cases: Provided further, That a 
deposition may he read in evidence in any case in which the death 
penalty is authorized by law but is not mandatory, whenever the 
appointing authority shall have directed that the case be treated as 
not capital, and in such a case a sentence of death may not be ad- 
judged by the court-martial: And provided further, That at any time 
after charges have been signed as provided in article 46, and before 
the charges have been referred for trial, any authority competent to 
appoint a court-martial for the trial of such charges may designate 
officers to represent the prosecution and the defense and may author- 
ize such officers, upon due notice, to take the deposition of any wit- 
ness, and such deposition may subsequently be received in evidence 
as in other cases. (As amended by S.S.A. ’48, effective Feb. i, 1040.) 
(See M.C.M. 106, 131.) 


ANNOTATION 

Pars. 


1 . In General 1-2 a 

11 . Authentication 3-4a 

III. Residence of Deponent 5 

IV. Capital Cases 6 -6c 

V. Affidavits 7 


I. IN GENERAL 

1. The sixth amendment to the Constitution which provides ihai 
an accused shall be “confronted with the witnesses against him” does 
not apply to courts-martial (12-164). 

2. An application for a postponement of the trial to take a deposi 
tion is addressed to the sound disCTetion of the court and, if such 
discretion is not abused, the court’s decision will not be disturbed 
(30-1281) (40-377). 

2a. In the trial of an officer for non-support of his wife, her deposi- 
tion is not admissible against him unless she consents thereto (45- 
127). 

11 . AUTHENTICATION 

3. A deposition taken before an official not authorized to administet 
oaths or take depositions in the jurisdiction where it was taken, is not 
admissible in evidence (30-1282) (40-383). 

4. A deposition not properly authenticated is not admissible even 
though not objected to. Unless the deposition shows that the officer 
by whom it was taken was authorized to take it and that he was quali- 
fied to administer the oath, it is inadmissible. A court-martial has no 
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power to qualify or authorize a person to take a deposition or admin- 
ister an oath (12-164). 

4a. A deposition not signed by the witness is not admissible in 
evidence if objected to, and the convening authority may not direct 
the court to accept such unsigned deposition (45-88). See Article 37, 
Anno., par. 67b. 

III. RESIDENCE OF DEPONENT 

5. A deposition of a witness who resides in the state where the 
court is sitting (or within 100 miles) is not admissible against objec- 
tion, unless the court finds that it is admissible on account of some of 
the reasons named in this Article (12-165). When the court was 
sitting in a foreign country and a witness (a foreign citizen), who 
resided within ten miles, refused to appear and testify without an 
order from his own government, and there was no agreement between 
the governments of the United States and the country where the 
court was sitting for compelling the attendance of such witness, it 
was held that his deposition was properly received. The .A.rticle 
authorizes the use of depositions of witnesses who are not subject to 
the jurisdiction of the court-martial (43-429)- 

IV. CAPITAL CASES 

6. If the penalty under any Article of War is limited by executive 
order so as not to include death, though authorized by the Article 
itself, or the appointing authority has directed that the case be 
treated as not capital, then the offense is not capital and depositions 
may be used by both prosecution and defense; but under articles 
authorizing the death penalty where no restriction has been placed 
thereon, depositions may not be used except for the defense (40-382). 

6a. A deposition may be introduced in evidence in jiroof of a 
non-capital offense although the accused is also charged with, and 
being tried for, a capital offen.se. If such deposition contains evi- 
dence which bears upon the commission of the capital offense the 
court should be carefully instructed that it is to be considered only 
in connection with the non-capital offense (42-269). If the court is 
not so instructed, and accused is convicted of a capital offense, the 
reviewing authority may cure the error by approving only so much 
of the findings as involve the non-capital offenses (44-54, 55). 

fib. At a rehearing on a charge of mutiny under Article 66 the 
testimony given at the original trial by a witness who was not avail- 
able at the rehearing was admitted in evidence for the prosecution 
over objection of the defense. Held: M.G.M. 117b (now 13 ib) pro- 
hibiting such testimony of absent witnesses in a capital case without 
consent of the accused w^as not applicable because at the original 
iriah accused was sentenced to fifteen years imprisoument, and the 
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court, on rehearing, could impose no greater sentence (Article 52). 
The rehearing was, therefore, not a capital case (45-175). 

6c. In a capital case the defense counsel had procured a deposition 
but did not use it. The prosecution used it to impeach accused’s 
testimony in several important particulars. Held: A violation of 
this Article. The provision is M.C.M. 119 (now 131a) that; “‘If the 
party at whose instance a deposition has been taken decides not to 
offer it, it may be offered by the other party,” does not nullify the 
unambiguous limitation in Article 25 upon the use of deposition in a 
capital case (45-229). (M.C.M. 131a prohibits the use of such a de- 
position in a capital case without consent of the defense.) 

V. AFFIDAVITS 

7. Affidavits taken ex parte, and not as depositions under this 
Article, are in no case admissible in evidence unless expressly con- 
sented to by the accused with full knowledge of his rights (12-536). 

ARTICLE 26. Depositions; before whom taken. Depositions to 
he read in evidence before military courts, commissions, courts of 
inquiry, or military boards, or for other use in military administra- 
tion, may be taken before and authenticated by any officer, military 
or civil, authorized by the laws of the United States or by the laws of 
the place where the deposition is taken to administer oaths, (See 
M.C.M. 106, 131). 

ANNOTATION 

1. See notes under Article 25. Under Article 114 “any officer des- 
ignated to take a deposition” is authorized to administer the oath 
thereto. 

2. A deposition to be taken in a foreign country should be for- 
warded through the State Department with request to have it taken 
through diplomatic or consular agencies (12-164). 

3. Necessary expenses of a consul, or the fee of a notary public, for 
taking depositions to be used before a court-martial are proper charges 
against the appropriation for expenses of courts-martial (30-1283) 
(40-380 [1]). Fees paid a notary public are governed by AR 35-4120 
( 44 * 7 )- 

ARTICLE 27. Courts of inquiry; records of, when admissible. 
The record of the proceedings of a court of inquiry may, with the 
consent of the accused, be read in evidence before any court-martial 
or military commission in any case not capital nor extending to the 
dismissal of an officer, and may also be read in evidence in any pro- 
ceeding before a court of inquiry or a military board: Provided, That 
such evidence may be adduced by the defense in capital cases or cases 
extending to the dismissal of an officer. (See M.C.M. i3tb.) 
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ANNOTATION 

1. While the use of the proceedings of courts of inquiry in courts- 
martial as evidence on the merits is limited as prescribed in this 
Artickj duly authenticated copies of such proceedings may always be 
used for the purpose of impeaching the statements of a witness who, 
it is proposed to show, had made different statements before the court 
of inquiry (12-179). 

ARTICLE 28. Certain acts to constitute desertion. Ayiy officer 
who, having tendered his resignation and prior to due notice of the 
acceptance of the same, quits his post or proper duties without leave 
and with inte^it to absent himself permanently therefrom shall be 
deemed a deserter. 

Any soldier who, without having first received a regular discharge, 
again enlists in the Army, or in the militia when in the service of the 
United States, or in the Navy or Marine Corps of the United States, 
or in any foreign army, shall be deemed to have deserted the service 
of the United States; and where the enlistment is in one of the forces 
of the United States mentioned above, to have fraudulently enlisted 
therein. 

Any person subject to military law who quits his organization or 
place of duty with the intent to avoid hazardous duty or to shirk 
important service shall be deemed a deserter. (See M.C.M. 146a.) 

ANNOTATION 


Pars. 

I. Desertion 1-3 

II. Fraudulent Enlistment 4 

III. Shirking Important Service 5-10 


I. DESERTION 

1. This Article does not create a particular kind of desertion, or an 
offense which is distinct from that made punishable by Article 58 
(Desertion). It is not a punitive Article but merely a rule of evidence, 
and charges of desertion as here defined should be brought under 
Article 58. This article merely declares that a soldier who abandons 
his enlistment contract is a deserter even though he immediately 
reenlists: his reenlistment does not constitute desertion—it is merely 
prima facie evidence of an intent not to return to his former enlist- 
ment from which he has not been disdiarged (12-131). 

la. While the second paragraph of this Article does not apply 
to officers, in the case of a lieutenant who went absent without leave 
and enlisted in the Marine Corps and was apprehended, tried, and 
convicted of desertion, it was held that his enlistment in the Marine 
Corps, was, evidence of ah intent not to return to , the Army (42-362). 
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2. le such case the soldier may be held to serve either one or both 
of his enlistments (12-413). The second enlistment is not void, but 
voidable only at the option of the government (12-414), and until so 
voided service under it is valid service and the soldier can be tried 
for offenses committed while so serving (12-608). He may be brought 
to trial for desertion and fraudulent enlistment; or he may be restored 
to duty without trial and held to serve either the first or subsequent 
enlistment, or both, at the option of the government; or he may be 
discharged without honor from the first enlistment and held to serve 
the second (12-609). 

3. An accused who has deserted from several different enlistments, 
all except the first being fraudulent, may be tried for all such deser- 
tions and convicted of all, notwithstanding that the period of absence 
from the first includes the period of absence from the others (30-1516) 
(40-416 [3]). 

IT. FRAUDULENT ENLISTMENT 

4. A fraudulenf enlistment under this Article is chargeable as a 
violation of the 96th (General) Article, and is punishable to the same 
extent as a violation of the 54th (Fraiiduleni Enlistment). In fraudu- 
lent enlistment under Article 28 (Certain .Acts to Constitute Deser- 
tion), the accused being already in the military service, the receipt of 
pay or allowances is not an essential element of the offense (30-1472) 

(40-454 [58]). 

III. SHIRKING IMPORTANT SERVICE 

5. The terra “important service” includes all service designed for 
the immediate and direct protection or promotion of the public in- 
terest or welfare. It does not include service pertaining to ordinary 
training, such as drilling, target practice, maneuvers, practice marches, 
etc. (40-385), Nor does it include a transfer to a replacement depot 
preparatory to embarkation for foreign service (44-511, 512). But 
“embarkation for foreign duty” is “important service,” and entrain- 
ment at a replacement depot for a port of embarkation and a con- 
tinuous movement on to an overseas destination, is directly and im- 
mediately related to the actual embarkation. Absence without leave 
at the time of such entrainment, with knowledge of the contemplated 
movement overseas, not otherwise explained, is a fair basis for the 
inference of a specific intent to avoid embarkation (45-49, 50). 

6. In time of peace, strike or riot duty, aiding the civil authorities 
in the protection of property or preventing disorder in time of public 
di.sas ter, embarkation for duty beyond the continental limits of the 
United .States, or, under some circumstances, border service, may he 
considered as “important service” (30-1515) (40-385). 

6a, Mere absence without leave of a soldier from a port of em- 
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barkation, or other place, while his organization is under published 
orders for service overseas, is not, in all cases, prirna facie evidence 
of an intent to desert, although the circumstances might justify 
an administrative charge of desertion (42-14). When a soldier was 
tried for desertion “with intent to shirk important service, to wit: 
to avoid the important and pending change of station beyond the 
continental limits of the United States for which preparations were 
being made, by his organization during time of war” and was con- 
victed, but it appeared that the accused did not know of such orders, 
and there was no competent evidence that the organization had re- 
ceived such orders, and accused was absent only about a week and 
when apprehended was in uniform and endeavoring to get back to 
his command, the board of review held that the record was legally 
sufficient to support a conviction of absence without leave only 
(41-105^-105). When there :s no evidence that the accused knew that 
the departure of his otgani/aiion overseas was imminent or that 
his absence would avoid it, a conviction will not be sustained (42- 
323) ( 43 -» 39 . >40)- 

6b. An accused was assigned as a member of a “cadre” and ordered 
transferred from an organization in Tennessee to another organiza- 
tion in Massachusetts. It was not a .secret movement and there was 
nothing to show that it was other than a routine matter connected 
with ordinary organization and training. The evidence showed that 
accused went absent without leave to avoid the transfer. Held that 
this act did not constitute a “.shirking of important .service” within the 
meaning of Article 28, but was a mere shirking of duty under 
Article 96. The same standards for determining what is “important 
service” are applicable in times of war and peace. By the.se stand- 
ards transfers and movements for the organization and expansion 
of new units, or for training purposes of a routine character, not 
directly related to the maintenance of internal order, embarkation 
for foreign service, possible contact with the enemy, or other sy^ecial 
functions of the Array, may not be classified as “important service” 
under this Article (42-269-273, 323). 

7. Service with the Civilian Conservation Corps has been held to 
be “important service” within the meaning of this Article (30-Sup. 
15 k 5 )- 

8. When a specification alleges desertion “with intent to avoid 
hazardous duty”, or “with intent to shirk important service”, the 
specific intent alleged must be proved, and proof merely of an intent 
not to return to the service is a fatal variance, and neither the court 
nor the reviewing authority may substitute a charge of the wholly 
different offense of desertion by absence with intent not to return 
(42-322, 323) (43-139, 140). But the accused may be convicted of 
aksence without leave under Article 61 (43-140) ( 44 " 335 > 33 ^)* 
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8a. In a trial for desertion with intent to avoid hazardous duty, 
combat duty, judicial notice will not be taken of the location of 
our own and enemy troops, or the existence of hazardous combat 
operations, at a certain time or place. Proof of such hazards is re- 
quired (45-485). 

8b. Accused was transferred from an artillery organization to an 
infantry battalion. Upon arriving at the station of the battalion 
he did not report for duty but went absent without leave and re- 
mained absent until apprehended three months later- Upon ap- 
prehension he stated that he “would not serve in the infantry.” 
During the entire period of his absence the infantry battalion to 
which he was transferred was committed to combat. His conviction 
of desertion by absenting himself without leave to avoid hazardous 
duty and to shirk important service was sustained (46-91). 

9. In charging a type of desertion described in this Article, the 
intent, when an essential element, should be alleged, but if it is not, 
and the specification is merely that for desertion without specifying 
any intent, and the omission is supplied by evidence, a finding of 
guilty of one of the types described in this Article may be made 
(44-142). It is not duplicitous to allege in one specification both the 
intent to avoid hazardous duty and to shirk important service. The 
prosecution is free to prove either or both of the specific intents 
alleged (44-335^ 336)- 

10. An accused was with his company before the enemy, but was 
in confinement in an unlocked cellar under guard pending trial for 
a recent absence without leave. He left the cellar without permis- 
sion and went to the rear, to avoid enemy shell fire, and remained 
absent until apprehended. A conviction of desertion to avoid haz- 
ardous duty and shirk important service was sustained. Although 
accused, at the time of the offense, was in confinement and could 
not bear arms, he was available for routine duties which, under the 
circumstances, were hazardous. Furthermore his restriction might, 
at any time, be terminated by an order to perform full duty. Hence, 
hazardous duty and important service were reasonably imminent, 
and his absence enabled him to avoid and shirk such duty and 
service (45-174)- 

ARTICLE 29. Court to announce action. Whenexter the court 
has acquitted the accused upon all specifications and charges > the 
court shall at once announce such result in open court. Under such 
regulations as the President may prescribe, the findings and sentence 
in other cases may be similarly announced. (See M.G.M. 81.) 

ANNOTATION 

1. At any time before the record of trial has been authenticated 
and forwarded to i the feviewiiig authority, the court may reconvene 
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of its own motion and reconsider and vacate its findings or sentence, 
or both, and make new findings and adjudge a new sentence (40-395 
[37})' ^^tJt after action by the reviewing and confirming authority 
and the publication of court-martial orders promulgating the sen- 
tence, there is no authority for any reconsideration of the case (40- 
Sup. 395 [37])- ®ut see Art. 53-Petition for New Trial. 

2. The court may revise its findings and sentence, on its own 
motion, prior to the completion of the record of trial and its trans- 
mission to the convening authority (43-185). See Article 40 (Limita- 
tions on Prosecution) Annotation, par. 23a; also Article 33 (Records 
of General Courts-Martial) Annotation, par. 5; Article 37 (Irregu- 
larities) Annotation, par. 65. 

# # # * 

ARTICLE 30 . Closed Sessions. Whenever a general or special 
court-martial shall sit in closed session, the trial judge advocate and 
the assistant trial judge advocate, if any, shall withdraw; and lohen 
their assistance in referring to the recorded evidence is required, it 
shall be obtained in open court, and in the presence of the accused 
and of his counsel, if there be any. (See M.C.M. 50.) 

ANNOTATION 

1. When the record shows that the court was “closed” it will be 
presumed that in dosing all requirements of the law w^re complied 
with and that all persons except members of the court withdrew 
(12-552). 

2. The presence of the trial judge advocate or his assistant during 
a dosed session of the court is prohibited by this Article and such 
presence is a grave irregularity (12-520); but since the enactment of 
the 37th Article (Irregularities) it has been held that, if it appears 
from an “examination of the entire proceedings” that the substantial 
rights of the accused have not been injured, the presence of the trial 
judge advocate, or assistant, during a closed session will not nec- 
essarily invalidate the proceedings (30-1418) (40-387) (44-110-113, 
305). See Art. 74, Anno., par. 36. The action of the court in receiv- 
ing and considering additional evidence in dosed deliberative ses- 
sion is illegal and prejuclical to. the substantial rights of the accused 
within the meaning of Artide 37, although prosecution and defense 
counsel are present and consent thereto. A court-martial may re- 
quire additional evidence upon its own initiative, but such evidence 
should be received m open cowrt (47-60).’*' 

* The use by the court, in its deliberation in closed session upon the. findings and sentence, 
of a transcript of the testimony which is the same in all respects as the transcript of rernrd 
which was signed by defense counsel and duly .authenticated, is not pre}udical to the accused s 
suijstantial rights (48-179). 
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ARTICLE 31 . Method of Voting. Voting by meinbers of a gen- 
eral or special court-martial upon questions of challenge, on the find- 
ings, and 071 the sentefice shall be by sec 7 'et written ballot. The junior 
member of the court shall in each case count the votes, which count 
shall be checked by the president, who shall forthwith announce the 
result of the ballot to the members of the court. The law member of 
a general court-martial or the president of a special court-martial, 
shall 7 ~ule m open couit upon inteiiocutory questioris, other than 
challenge, arising during the proceedings: Provided, That unless such 
ruling be made by the law member of a gejieral court-martial, if any 
7 nember object thereto, the comt shall be cleared and closed and the 
question decided by a majority vote, viva voce, beginning xoith the 
junior in rank: And provided further, That any such ruling made by 
the law member of a general court-martial upon any interlocutory 
question other than a motion for a finding of not guilty, or the 
question of accused's sanity, shall be final and shall constitute the rul- 
ing of the court; but the law member may in any case consult with 
the court, in closed session, before making a ruling, and may ctiange 
any ruling made at any time during the trial. It shall be the duty 
of the law member of a general or the president of a special court- 
martial before a vote is taken to advise the cowt that the accused 
must be presumed to be innocent until his guilt is established by legal 
and competent evidence beyond a reasonable doubt, and that in the 
case being considered, if there is a reasonable doubt as to the guilt of 
the accused, the doubt shall be resolved in the accused’s favor and he 
shall be acquitted; if there is a reasonable doubt as to the degree of 
guilt, the finding must be in a lower degree as to which there is no 
such doubt; that the burden of proof to establish the guilt of the 
accused is upon the Goveimment. (As amended by S.S.A. '48) (See 
M.C.M. 78d, 80.) 

ANNOTATION 

1. A tie vote is a vote in the negative. When a court-martial has 
come to a decision upon any question by the requisite vote no mem- 
ber is entitled to have a protest against such action entered in the 
record or appended thereto (12-521). 

2. The president cannot adjourn the court against the vote of a 
majority of the member (12-521). 

3. A vote upon a challenge for cause must be by secret written 
ballot (30-Sup. 1344) (40-375 [3]). 

4. The appointing authority is not autiiorized during the couKe 
of die trial to direct a court to reconvene and receive certain testi- 
mon> (e.g. depositions not properly authenticated) which the aiurt 
had refused to accept (45-88). (See A.W. 88.) 

5. It is the duty of the law member to rule in open court upon all 
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interlocutory questions (except challenges-see Art. 18). His ruling 
upon all such matters, except a motion for a finding of not guilty, 
and the question of accused’s insanity including the question as to 
whether it has become an issue in the trial, are final and conclusive 
upon the court, subject to change by the law member at any time 
during the trial. His ruling upon a motion for a finding of not 
guilty, or the question of accused’s sanity, is subject to objection by a 
member of the court and the law member should so announce when 
he makes his ruling. If any member objects such question must be 
decided in closed court by a majority vote. If there is no objection 
by any member of the court, the ruling of the law member stands. 
The law member may, if he so desires, consult with the court in 
closed session before ruling upon any question (M.C.M. 40, 51). 

6. It is the duty of the law member to advise the court on ques- 
tions of law and procedure which may arise in closed session. As a 
member of the court, he may request that the court be closed for that 
purpose although there is no immediate question for his decision 
pending. Questions upon which it is his duty to advise the court 
include such matters as an explanation of the essential elements of 
the offense charged, what lesser offenses, if any, are included, possible 
findings by exceptions and substitutions and the maximum punish- 
ment authorized (M.C.M. 40). 

7. As prescribed in Article 31, the law member must, in open 
court, before closing to vote upon the findings, advise the court con- 
cerning the presumption of innocence and the evidence required to 
overcome such presumption and sustain findings of guilty (M.C.M. 
40). The following is the suggested language for such advice: "The 
accused must be presumed to be innocent until his guilt is estab- 
lished by legal and competent evidence beyond a reasonable doubt. 
In the case being considered, if there is a reasonable doubt as to the 
guilt of the accused, the doubt shall be resolved in his favor and he 
shall be acquitted. If there is a reasonable doubt as to the degree 
of guilt, the findings must be in a lower degree as to which there 
is no such doubt. The burden of proof to establish the guilt of the 
accused is upon the Government,” (M.C.M. ySd). 

» # » « 

ARTICLE 32. Contempts. A military tribunal may punish as for 
contempt any person who uses any menacing words, signs, or gestures 
in its presence, or who disturbs its proceedings by any riot or disorder: 
Provided. That such punishment shall in no case exceed one month’s 
confinement, or a fine of $100, or both. (See M.C.M. 109). 

ANNOTATION 

1. The power of a court-martial to punish for contempt is confined 
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practically to acts committed in its presence. It cannot punish, as for 
a contempt, any witness, civil or military, for neglect to appear in 
response to a summons, or for refusing, without disorder, to testify 
(12-162, 163). A person subject to military law who neglects or refuses 
to appear and testify when summoned is amenable under Article 96, 
and a civilian who so offends is punishable by the civil authorities as 
provided in Article 23. (M.C.M. 109). 

2. The punishment which may be summarily imposed by a court- 
martial for contempt fs limited as prescribed in the Article (12-508). 

3. Where a contempt has been committed the proper course is to 
suspend the regular business, give the offender an opportunity to be 
heard, explain, etc., and then, if the explanation is insufficient, to 
impose punishment; resuming thereupon the original proceedings. 
The action is summary, no formal trial being recjuired. Confinement 
in quarters or the guard house during the trial of the pending case, 
or a reasonable forfeiture, has been the usual punishment. In the case 
of a military person, instead of proceeding under this Article, he may 
be brought to trial under die 96th Article. This course is often 
adopted in our practice (12-162), and in such case the limitation of 
punishment provided by this Article does not apply (40-389). 

4. A court-martial is authorized to exclude from its sessions any 
person who is, or it has reason to believe will be, disorderly (12-162). 

5. A court-martial cannot punish one of its own members undei 
this Article (12-162), but it may proceed under this Article against the 
trial judge advocate (12-509), or, inferentially, against the defense 
counsel. 

» » « * 

ARTICLE 33. Records; general courts-martial. Each general 
court-martial shall keep a separate record of its proceedmgs in the 
trial of each case brought before it, and such record shall be authen- 
ticated by the signature of the president and the trial judge advocate; 
but in case the record can not be authenticated by the president and 
trial judge advocate, by reason of the death, disability, or absence of 
either or both of them, it shall be signed by a member in lieu of the 
president and by an assistant trial judge advocate, if there be one, in 
lieu of the trial fudge advocate; otherwise by another tnernber of the 
court. (See M.C.M. 85, 87c and App. 6.) 

ANNOTATION 


Pars. 

I. In General 1-6 

II. Correction 7 

HI. Authentication 8-13 

IV. Destruction or Loss 14- 15a 

V. Revision : 16-21 
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1. The trial judge advocate is responsible £or the proper prepa- 

ration of the record of proceedings, subject to the direction of the 
court (12-499). ^or the proper form and contents see M. C. M. 85 and 
appendix 6. Prior to the adoption of the present code of procedure 
there were many decisions upon this question not necessary to cite 
specifically here (See 12-549 553)- 

la. In common trials (when two or more cases against separate 
accused are consolidated for trial) only one original record should 
be prepared with a copy for each accused. The original record 
should show separate findings, sentence and action, and separate 
general court-martial orders should be published as to each accused 
(44-226). 

2. All proceedings, even though they are irregular, pertaining to 
the trial should be set out in the record for the inspection of the 
reviewing authority (12-498, 549). The record should set forth a 
complete history of the proceedings had in open court, so that the 
reviewing authorities may have before them all the evidence con- 
sidered by the court. Places, distances or directions referred to by 
witnesses should be described by apt words or by reference to exhibits 
attached to the record (44-226, 227). When the record showed that 
the law member made an “off the record statement" and defense 
counsel stated, “I object to that statement by the law member and 
request that all this be included in the record," and the record did 
not show what the law member’s statement was, it was held that 
such omission rendered the proceedings void (48-72). 

3. When the trial judge advocate is himself a witness he may, if 
there be no reporter, record his own testimony as he does that of 
any other witness (12-499). 

4. In the absence of obvious irregularity, the presumption is that 
the proceedings were regular and legal (12-557). When the record 
has been properly attested (See par. 5 below) it is presumed by law 
to be correct, and it cannot be collaterally attacked (12-571). How- 
ever, it must show positively that all requisites of the statute essential 
to the jurisdiction of the court were in fact complied with (12-572). 

5. The legal record is that which is finally approved by the court 

as attested by the president and trial judge advocate. The court, as 
a whole, is responsible for it. It is immaterial whether it was 
writttn by the trial judge advocate, or a clerk, or reporter, em- 
ployed to assist him. When properly attested it is the legal record 
(12-559). accused is entitled as of right to have it for- 

warded to the reviewing authority. Until the “legal record" is thus 
brought into existence the court has plenary power over it for the 
purpose of making it “speak the truth" and for the further purpose 
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of revising its sentence in accordance with truth and justice (43- 
185). See Article 40 (Limitations on Prosecutions) Annotation, pars. 
23 and 23a; also Article 37 (Irregularities) Annotation, par. 65. 

6. Upon a rehearing (see Article 52) the testimony of witnesses 
who are not present may be read from the record of the first trial, 
provided such record is properly authenticated and identified, and 
in such case the original record may be bound with the record of the 
rehearing and such record will constitute a sufficient compliance with 
this Article (30-Sup. 1369a) (40-390 [1]) (M.C.M. 131//). 

11 . CORRECi'ION 

7. Error.s and emissions imiy be corrcctctl ijy the trial judge ad 
vocate or president prior to auihenricaiion so as to conform witii 
what actually occurred. Such corrections should be iniiialed by the 
officer making them. The authentication is an aci of the court, 
although accomplished by the trial judge advocate and president. 
The whole court may be assembled to verify the record, but it is not 
necessary (30-1369) (40-390 [2]). For correction by certificate upon 
return by the retiewing authority I'or tlie purjrose, see M.C.M. 
876 (See also 40-Sup. 390 [2<2}). The omission from the record oi 
a stipulation entered into between the prosecution and defense to 
correct a variance between the proof and the sjiecification, may be 
remedied by a certificate of correction prepared as provided in 
M.C.M. Sjb (44-278). 


III. AUTHENTICATION 

8. The senior member of the court present at the termination ol 
the trial authenticates the record as president (12-508, 522). An 
fhentication by a member who did not sit in the trial i-s improper, 
and unless the error can be corrected by proceetiings in revision 
the findings and sentence must be set aside. The record must shou 
that the officer who signed it as president was detailed on the court 
and was present at the trial (30-1369) (40-390 [2]). 

8a. In a certain case the record prepared by the official reportei 
was compared with an unofficial record made by a professional re- 
porter employed by defense counsel, and descrepancies were found. 
A member of the court who authenticated the official record in the 
absence of the president, wrote a letter to the staff judge advocate 
stating that the unofficial record “had a truer ring," and that the 
official record was replete -with eiTors, and omissions. This member, 
however, authenticated the official z-ecord because he thought he had 
no alternative. The proceedings were disapproved. It was the 
authenticating officer’s duty to decline to authenticate a record which 
he was convinced was not correct (45-229, 230). 
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9. The presumption is that the officer whose name appears first 

on the list of members present at the trial was the senior in rank 

and president of the court, but where the two officers at the top 

of the list are of the same grade, and the second signs the record 

as “President, Senior Member Present,” it will not be questioned 

(30-1279) (40-390 [2]). 

10. If the record cannot be authenticated by the trial Judge ad- 
vocate who officiated at the trial, it should be authenticated by the 
assistant trial judge advocate if there be one who participated in 
the trial. In the absence, or disability, of both, the record is authenti- 
cated by a member of the court in place of the judge advocate, and 
in such case the president, in connection with his authentication, 
should state the reasons why the record cannot be authenticated by 
the trial judge advocate or assistant (30-1369) (40-390 [2]). 

10a. See Appendix 6, for appropriate language to be used 

in connection with the authentication of the record by an assistant 
trial judge advocate, or a member of the court, in the absence of the 
trial judge advocate (42-272), 

11. If two or more trial judge advocates have officiated in the trial, 
the one who is acting at its close is the one, and the only one, re- 
quired to sign the record (12-499). 

12. A trial judge advocate appointed after the conclusion of a 
trial is not competent to authenticate the record of such trial (12- 
522). 

13. If the signature of the officer who signs the record as trial 
judge advocate does not conform to the name as stated in the con- 
vening order, the discrepancy is immaterial if the reviewing officer 
knows and certifies that the two designations refer to the same 
person (30-1369) (40-390 [2]). It is merely a matter of identity. 

IV. DESTRUCTION OR LOSS 

14. Destruction or loss of the record before action by the review- 

ing authority operates as an acquittal unless the court can be re- 
convened and a new record made frojn extant original notes (12- 
557 > 5.^^' when the reporter’s notes were lost before being 

transcribed and a record was made by the trial judge advocate and 
defense counsel from memory' and the report of investigation, it 
was held to be illegal (40-390 [3])- But loss of the record after the 
sentence has been confirmed and promulgated does not impair the 
judgment of the court, and constitutes no legal obstacle to the en- 
forcement of the penalty (12-576). 

15. It has been held that where a deposition which ivas received 
in evidence, and used by the court in its deliberations, became lost 
and was not available to the reviewing authority, or the board of 
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review, the incompleteness of the record was fatal to such of the 
proceedings as related to tire charges and specifications to which die 
deposition pertained (30-1372) (40-390 [3]). 

15a. An accused was convicted of desertion with intent to shirk 
important service. The record contained evidence that accused ab- 
sented himself without leave while his organization was in “a staging 
area” and returned about three weeks later, after the organization 
had sailed overseas. The only evidence that accused knew that his 
organization was about to go overseas was a document signed by 
himself, acknowledging notice of that fact. This document was 
neither copied in, nor attached to, the record, and the only informa- 
tion as to its contents was a statement in the staff judge advocate’s 
report on the cliarges. Held that the record was sufficient to support 
only a finding of absence without leave in violation of Article 61, 
Although there was actual evidence at the trial to support a finding, 
it will not be upheld on review if the record does not shoiv it (42- 

358). 

V. REVISION 

16. The sole purpose of proceedings in revision is to make the 
record conform to actual facts, in other words, to speak the truth. 
If an essential legal formality, such as the swearing of the members 
of the court and the trial judge advocate, was in fact omitted, such 
omission cannot be supplied by proceedings in revision (12-522, 
572. 573)- 

17. It is not necessai7 that all members of the court who sat in 
the trial shall be present at proceedings in revision, but not less 
than five such members must be present, otherwise the court would 
not be legally constituted (12-522, 573) (43-427). The accused need 
not be present unless it appears that an injustice might result from 
his absence (12-523). If a member who did not sit in the trial par- 
ticipates in the revision, the proceedings in revision are illegal (12- 
560). This also applies to an assistant judge advocate who was not 
sworn and did not participate in the original proceedings and, in 
the absence of the trial judge advocate, took part in the proceed- 
ings in revision (30-1414) (40-376 {2}). 

18. The revision here under consideration must be distinguished 
from a mere correction of the record made by the president or trial 
judge advocate, or the court itself before the record is authenticated 
and forivarded, or correction by certificate (see II above). The court 
must be reconvened for proceedings in revision. Revision of the 
record by the president or trial judge advocate, acting independently 
of the court, by erasure or interleneation, is unauthorized. The 
changes must be wholly made and recorded in the formal proceedings 
in revision, with necessary references to the page or part of the 
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record to which the correction applies, but leaving the original 
record precisely as it stands (12-523, 552). 

19. Testimony cannot be taken at proceedings in revision (12-523). 
It seems, however, that the court’s findings may be revoked and new 
findings made, but in such case the court must pass sentence upon 
the new findings (30-1307) (40-395 [37]). 

20. lliere is no limit to the number ol times a court may be 
reconvened for revision of its record. The order for revision should 
indicate the particulars in which correction is desired. Whether to 
make a proposed correction or change is discretionary with the court. 
The reviewing authority cannot order it made (12-522, 572, 573). 

21. Where the members of a court-martial, or a number of them, 
have been transferred so that the court cannot be reconvened, no 
proceedings in revision can be held (30-1360), unless the members so 
transferred are, by orders of competent authority, placed under the 
jurisdiction of the convening authority for the purpose. The power 
to reconvene a court for proceedings in revision can be exercised 
only by the authority which convened the court in the first instance, 
or his successor in command (30-1270) (40-365 £1}). 


ARTICLE 34 . Records; special and summary courts-martial. 
Each special court-martial and each summary court-martial shall 
keep a record of its proceedings, separate for each case, which record 
shall contain such matter and be authenticated in such manner as 
may be required by regulations which the President may from time 
to time prescribe. (See M.C.M. 86, 87c, 91 and App. 7.) 

ANNOTATION 

1, It is a function and duty of an ofiicer exercising general court- 
martial jurisdiction to supervise and examine tlie proceedings of in- 
ferior courts-martial within liis jurisdiction (M. C. M. 87c, 91); and 
when he di.scovers material error, defect or omission which renders 
any such proceedings illegal, he is authorized to direct the approving 
authority to take supplemental or corrective action to vacate the find- 
ings of guilty and the sentence (45-8, 9). 

2. If a soldier’s pay has been withheld under an illegal sentence 
of a court-martial he sliould be reimbursed. In such cases appro- 
priate administrative action should be promptly initiated by the 
appointing authority to restore to the accused all rights of previous 
grade of which he has been deprived under the unlawful sentence, 
as well as all pay withheld which has not been covered into the 
Treasury of the United States (45-8, 9). 
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ARTICLE 35. Disposition of records; general courts-martial. 
The trial judge advocate of each general court-martial shall, with 
such expedition as circumstances may permit, forward to the appoint- 
ing authority or to his successor in command the original record of 
the proceedings of such court in the trial of each case. All records 
of such proceedings shall, after having been acted upon, be trans- 
mitted to the Judge Advocate General of the Army. (See M.C.M, 
85c. 87c.) 

ANNOTATION 

1. A copy of the record should be made for each accused whether 
desired at the time of the trial or not. If accused does not desire 
the copy it will be forwarded with the original record so that it will 
be available if the accused, or any one acting in his behalf, requests 
it (43'424)- 

# » « # 

ARTICLE 36. Disposition of Recxjrds— Special and Summary 
Courts-Martial. After having been acted upon by the officer ap- 
pointing the court, or by the officer commanding for the tune bemg 
the record of each trial by special court-martial and a report of each 
trial by summary court-martial shall be transmitted to the head- 
quarters of the officer exercising general court-martial jurisdiction 
over the command, there to be filed in the office of the staff judge 
advocate: Provided, however. That each record of trial by special 
court-martial in which the sentence, as approved by the appointing 
authority, includes a bad-conduct discharge, shall, if approved by the 
officer exercising genei'al court-martial jurisdiction under the pro- 
visions of article 47, he fonuarded by him to The Judge Advocate 
General for review as hereinafter in these articles provided. When 
no lojiger of use, records of summary courts-martial may be destroyed 
as provided by law governing destruction of Government records. 
(As amended by S.S.A. '48, effective Feb. i, ’49.) (See M.C.M. Sab 
(4), 86, 87c, 91 and App. 8.) 

» <» » « 

ARTICLE 37. Irregularities; effect of. The proceedings of a 
court-martial shall not be held invalid, nor the findings or sentence- 
disapproved, in any case on the ground of improper admission or 
rejection of evidence or for any error as to any matter of pleading 
or frrocedure unless in the opinion of the rexnew in g or confirming 
authority, after an examination of the entire proceedings, it shall 
appear that the error complained of has injuriously affected the sub- 
stantial rights of an accused: 'Provided, That the act or omission 
upon which the accused has been tried constitutes an offense de-' 
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nounced and made punishable by one or more of these articles: 
Provided further. That the omission of the words “hard labor” in 
any sentence of a court-martial adjudging imprisonment or confine- 
tnent shall not be construed as deprivmg the authorities executing 
such sentence of imprisonment or confinement of the power to re- 
quire hard labor as a pari of the punishment in any case where it 
is authorized by the Executive order prescribing maxbnum punish- 
ments. 


ANNOTATION 

Pars. 

1 . In Gener.\l 1-3 

II. As TO Personnel 

MEMBERS OF THE COURT 4-I4 

TRIAL JUDGE ADVOCATE I5-16 

ACCUSED AND COUNSEL ly-iga 

WITNESSES 20-24 

INTERPRETERS 25-27 

III. Pleadings 

ESSENTIAL ELEMENTS AND DEFECTS 28-33 

variance 34-36 

MOTIONS, ETC 37-39 

IV. Evidence 

IN GENERAL 4O-44 

ACCOMPLICE 45-46 

CONFESSIONS, ADMISSIONS AND STATEMENTS 47-53 

CHARACTER 54-56a 

DOCUMENTARY 57-6 1 

HEARSAY AND OPINION 62 - 63 a 

SEIZED WITHOUT WARRANT 64 

V. Procedure 65-75 

VI. Sentence 76-78a 

VII. The Record 79 -^ 1 


I. IN GENERAL 

1. The law presumes that public officers perform their duty, and 
this presumption continues until the contrary is shown (12-529). 
Unless it clearly appears to the contrary on the face of the record, 
it is in general to be presumed therefrom, not only that the court 
had jurisdiction, but also that the proceedings were sufficiently 
regular to be valid in law (12-570). 

2. The conviction by a court-martial of a soldier who was incited 
and lured into the commission of an offense by agents of the 
government is contrary to public policy, and such inducement is 
fatal to the record (30-1248) (40-395 [ss])* 
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2a. The mere “setting of a trap” to detect the perpetration of a 
crime is not a defense unless the crime is suggested by the police 
agent. Guilty intent to commit crime having been formed, any 
person may furnish oportunity, or even lend assistance to the crim- 
inal, for the purpose of detection and punishment (42-360). The 
defense of entrapment does not affect the jurisdiction of the court, 
and its decision thereon may not be questioned by a civil court in a 
collateral proceeding (i.e. habeas corpus): Citing a decision by the 
U. S. Circuit Court of Appeals, 133 Fed. 528 (43-533, 134). When a 
person has formed the intent to commit a crime and the agents of the 
Government merely lay a trap to catch him, or even cooperate with 
him in order to obtain proof of his guilt, the defense of entrapment 
cannot be sustained (44-55). 

3. The Federal statute (18 U. S. C. 729) granting relief to persotis 
erroneously convicted in courts of the United .Stares does nor ap[>ly 
to persons tried by courts-martial (30-Sup. 1283 a) (40-770 a). 

II. AS TO PERSONNEL 
Members of the Court 

4. It does not invalidate the proceedings if a member who has 
been present during a part of the trial and absent for a part, sub- 
sequently resumes his seat and participates in the judgment and 
sentence. Nor is the legality of the proceedings affected by adding 
a new member pending the trial. In either case, however, the testi- 
mony which has been introduced and material proceedings had 
while the new or absent member was not present must be com- 
municated to him before he enters or reenters upon his duty as a 
member. For a member who has been absent during a substantial 
part of the trial to participate in the findings and sentence is a 
marked irregularity warranting disapproval when there is reason to 
believe that accused may have suffered a material disadvantage there- 
from (12-560, 561). The rule is that no member who has been 
absent during the taking of evidence shall thereafter participate in 
the trial unless, in an exceptional case, to prevent a failure of justice, 
and then ail proceedings had during his absence should be read 
to him in open court before the case proceeds further, and the 
record should show that fact (30-1341) (40-395 £46]) (44-141). 

5. When, after taking ail the testimony, the court was practically 
reconstituted by the appointment of four new members, only one re- 
maining who had heard the evidence, it was held to be not illegal, 
but a violation of the spirit of the law and regulations, and an 
irregularity which injuriously affected the rights of the accused (30- 

1349) (40-395 C4^J])- 

6. A court-martial has no authority to authorize a member to be 
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absent. Such is the province of the convening authority or other 
conipetcni commander; but such irregularity does not invalidate the 
proceedings (30-1342) (40-395 [46]) (44-41). But see Article 8 as to 
the necessity o£ the presence of the law member of a general court- 
martial .when evidence is being -taken - or when voting on its findings 
Of sentence. . . 

7. In the absence of abuse of discretion, the relief of a member 
of the court by the convening authority during the progress of the 
trial is not an error injuriously affecting the substantial rights of 
the accused (30-1357) (40-395 [46]). But see par. 6 above as to law 
member. 

8. When a challenged member sat and participated in the taking 
of evidence and the decision of interlocutory questions relative to 
the challenge, but did not participate in the final decision on the 
challenge, it was held improper, but as all questions were decided 
in accused’s favor there was no prejudicial error (30-1347) (40-395 

{48})- 

9. It has been held not prejudicial where the prosecution was 
allowed to make a peremptory challenge after having accepted the 
panel and introduced some evidence (30-1346) (40-375 [3]). 

10. It is prejudicial error for a member who has expressed an 
opinion on the evidence to sit on the court without disclosing that 

fact (30-1345) (40-395 [47])- 

11. it is prejudicial error for an officer who investigated the 
case and formed an opinion to sit on the court without disclosing 
his disqualification and affording an opportunity to challenge him 
(30-1345). The same is true of an officer who concurred in the 
investigating officer’s report and forwarded the charges recommend- 
ing trial (30-1345, 1350); also of an officer who had expressed an 
opinion as to the character of the accused (30-1345), No accused 
should be so placed that his life or liberty may depend upon the 
willingness of a member of the court to reverse himself as an 
individual and nullify his former official act (30-1345) (40-375 [g], 
395 [47 }) (44*4 *7> 418). See ArL 18 (Challenges) Anno., pars. 6 
and 6a. 

I sa. When the officer who fonvarded the charges to the conven- 
ing authority, concurring in the investigating officer's recommenda- 
tion for trial, is a member of the court, and the defense, upon being 
advised of the fact, does not see fit to challenge, the record is legally 
sufficient (42-15). And when the charges were forwarded for trial 
by order of a colonel (temporarily in command of the division) who 
later sat as president of the court at the trial, it was held not prejiidi- 
dal error, especially in view of the fact that the charge sheet, a copy 
of which was served on the accused, disclosed the facts, and the ac- 
cused had an opportunity to challenge and did not do so (43-182). 
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iib. It is not prejudicial error for accused's commanding officer 
to sit as a member of the court unless it appears that the substantial 
rights of the accused were injured thereby (43-466, 467). 

, 11c. In a trial for desertion, a member of, the court who, as a per- 
sonnel officer,, had certified the extract copy of the morning report 
showing accused’s absense for the period alleged, and had also re- 
ported such absence, and other information shown on accused’s lo- 
cator card, to accused’s regimental commander, remained silent when 
the members of the court were asked to state any facts believed to be 
a ground for challenge. He was not challenged. Held: As the only 
connection this member had with the case was that, in the course 
of his official duties, he had seen prima facie evidence of accused’s 
absence without leave, in the absence of any showing that the sub- 
stantial rights of the accused were prejudiced, the member's presence 
on the court might be considered as harmless (45-128). 

12. For a member of the court to comment unfavorably, in open 
court, on the defense of the accused, is highly improper and will 
invalidate the proceedings unless the record proof of the offense 
is clear (30-1359) (40-395 [48])- 

13. Inconsistency in the rank of a member caused by promotion 
after the convening order was issued should be explained in the 
record, but if not the omission is harmless if the officer who sat is 
sufficiently identified as die one named in the order {30-1348) (40- 

365 CO)- 

14. When a member of the court is under orders to be discharged 

the reviewing authority may consult the official record to determine 
whether he had been discharged before the trial (30-1343) (40- 

365 [0)* 

T rial Judge A dvocate 

15. That the trial judge advocate is the accuser is not necessarily 
prejudicial, but such practice is not favored (30-1267) (40-428 [7]). 
Where the trial judge advocate himself took the stand and gave im- 
proper testimony for the prosecution, and subsequently stated facts 
in argument which had not been established by evidence, the pro- 
ceedings were held invalid (30-1417) (40-395 {7]). 

15a. llie use of prearranged signals by the trial judge advocate 
with a prosecution witness while testifying, and other “tricks” re- 
sorted to by the trial judge advocate indicating a determination to 
convict the accused in any way possible, constitute “gross chicanery 
and palpable fraud” not to be countenanced in any court, or 
military (46-196). 

16. The jiresence of the trial judge advocate or his assistant 
during a closed session of the court is a grave irregularity (12-520), 
but since the enactment of the present Article 37 (Irregularities) it 
has been repeatedly held that such irregularity will not invalidate 
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the proceedings unless it affirmatively appears that the substantial 
rights of the accused were injured thereby (30-1418) (40-387) (43- 

305)- 

Accused and Counsel 

17. Absence of the accused from the trial (after arraignment, see 
Article 21) will not, necessarily, invalidate the proceedings. When 
the accused was not present when the court was opened, after de- 
liberation upon the findings, and counsel vouched to the correctness 
of the statement of service, and there was no evidence of previous 
convictions, the rights of accused were held not to have been preju- 
diced. The accused must, of course, be present for formal arraign- 
ment before the court which tries the case (30-1246, 1368) (49-60). 
But when the accused went absent without leave after the court had 
sustained his plea in bar of trial and announced dismissal of the 
case, anti the accused had been released from confinement, and the 
court then reversed its action on the plea in bar and proceeded with 
the trial with the accused absent and having no knowledge that the 
case would be proceeded with, it was held to be prejudicial to his 
substantial rights (30-Sup. 1246) (40-395 [31]). 

17a. The death of the accused before final action upon the record 
of his trial abates the proceedings (42-15). 

18. When the accused, who had refused to plead, was erroneously 
advised by the trial judge advocate that he was barred from making 
any defense, and the record did not show that he was given an op- 
portunity to introduce evidence in defense, the error was held fatal 
(30-1366) (40-395 [55]). 

19. Failure to advise accused in open court of the effect of his 
plea of guilty is not material, the presumption being that counsel 
has performed his duty and explained the matter to accused before 
trial (30-Sup. 1261) (40-396 [1}). But see Art. 17, Anno., pars. 14 
and 14a. 

19a. On a trial for issuing worthless checks the accused testified 
that he had taken his pay voucher to a clerk in the Finance Office and 
verbally instnicted him to send his check to the bank. This testimony 
was taken over objection on condition that it be verified. The de- 
fense failed to verify it, and it was stricken out. This was clearly 
erroneous. The accused’s testimony was competent. The element 
of corroboration affected only its weight- However, other evidence 
dearly established accused’s knowledge of insufficient funds and his 
lack of any definite arrangements for payment of the dishonored 
checks, and his conviction was sustained (43-269). 

Witnesses 

(See M.C.M. 134-137. i 39 -) 

20. The failure of a witness to be sworn will not invalidate the 
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proceedings if his testimony was not material and might be disre- 
garded without affecting the findings, or if accused admits the facts 
to which the witness testified (30-1423) (40-376 [3]). 

20a. When an accused was convicted of taking indecent liberties 
with children of tender years, and the only evidence consisted of 
the unsworn unaffirmed statements of the children concerned, al- 
though the defense made no objection, it was held that, there being 
no legal evidence before the court, a conviction could not be sus- 
tained (42- 14). 

21. When a material witness shows strong personal hostility toward 
the accused, it is not sufficient that the witness denies such prejudice, 
but the defense must be allowed full latitude in cross-ex:ami nation 
to ask such questions as might tend to disclose such animosity, and 
failure to do so will constitute error sufficient to warrant a dis- 
approval of the proceedings (30-1420) (40-395 [56]), 

21a. Although the wife of an accused may testify against her hus- 
band in his trial for her non-support, she cannot be compelled to do 
so, and in such case her deposition, unwillingly given. Is inadmissible 
(45-127). 

21b. A pre-trial statement may be introduced to impeach and con- 
tradict the testimony of a witness at the trial, but when the witness 
refuses to answer direct questions {e.g. on the grounds of self- 
incrimination) the pre-trial statement cannot be used in the total 
absence of any related testimony by such witness (46-92, 93). The 
testimony of a witness cannot be impeached by the showing of an 
extra-judicial inconsistent statement, unless he has an opportunity to 
explain, admit or deny his prior statement. This rule applies also 
to stipulated testimony where the witness is not in court and not 
available for examination as to the pre-trial statement (46-155). 

22. Determination of the mental capacity of a witness rests in the 
sound discretion of the court. It is, of course, always to be con- 
sidered in determining the weight of his testimony. The mental 
capacity of an adult witness is presumed and the burden is upon 
the party denying his competency to overcome the presumption by 
proof. If there is no abuse of discretion by the court in this matter, 
there is no error (30-14*9) (4f>-395 [63])- 

23. The competency of a child is not determined by age alone, 
neither does it re.st solely upon the child’s answer to a question as 
to whether he understands the nature of the oath. The matter is 
within the discretion of the court to detennine from the diild’s ap- 
pearance, conduct, apparent intellectual capacity, ability to distin- 
guish between right and wn-ong, memory, accuracy, honesty, etc., 
whether his testimony is competent. The court may satisfy itself 
of his capacity either by direct questioning or observation of the 
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witness, and if the record does not disclose any abuse of discretion 
in this respect the action of the court in receiving the testimony 
will not be disturbed (30-1419) (40-395 [58}). 

24. The matter of segregation of witnesses is v/ithin the discretion 

of the court. The rule stated in M.C.M. 135a. is not inflexible 
(30- a 4 19) (40-395 [60}). ■ : , , . . 

Interpreters 
(See M.C.M. 47.) 

25. A member of the court may act as interpreter (12-558), but 
if the accuser so acts the proceedings will be disapproved unless it 
clearly appears that no injustice was done the accused (12-560). 

26. A witness for the prosecution should not act as interpreter 
(30-1308), but the proceedings are not necessarily invalidated if he 
does (40-395 [60}). 

27. lire interpreter should report the answers of a witness in the 
first person, speaking as though the interpreter himself were testify- 
ing, but if he gives the answers in the third person the error is not 
prejudicial (30-1308) (40-473). 

III. PLEADINGS 
(See M.C.M. Chap. VI.) 

Essential Elements and Defects 

28. The fact that charges are not sworn to, if no objection thereto 
is made by the accused, does not constitute a material error (30-Sup. 
1267) (40-428 C7]). 

28a, When the indorsement on the charge sheet referring the case 
for trial was not signed, but in the margin of the staff judge advo- 
cate’s recommendation for trial was the note “O.K.” over the initials 
of the appointing authority, it was held to be a procedural error 
which did not affect the substantial rights of tlie accused (43-236). 

29. A specification describing the accused as a “private,” but fail- 
ing to state that he is a member of any organization in the array, 
is defective but not fatally so, and the defect may be cured by evi- 
dence (30-1408). The same is true where the accused is described 
as a “First Lieutenant” without naming his regiment or corps (30- 
1409) (40-428 [ii]). 

30. A specification should be set forth in simple and concise 
language. Its sufficiency will not be measured by the strict rules ap- 
plicable to indictments in the civil courts, but it must contain by 
direct averment, or by reasonable implication, ail essential elements 
of the offense sought to be charged (30-1406, 1452) (40-428 [8]). 
Although alternative pleading is improper, a. specification alleging 
murder by strangling the victim “with his hands or by. odrer means 
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forcefully employed” was held not fatally defective because the alter- 
natives did not allege separate offenses, were not inconsistent, and did 
not render the charge uncertain (44-11). The admission of a “bill 
of particulars” as a means of curing a fatally defective specification is 
unauthorized in court-martial procedure (44-338, 339), 

30a, The use of the word “feloniously” in a specification charging 
an offense which is not a felony, though unnecessary, does not vitiate 
the pleading because the word may be used to describe an act which 
is wrongful and unlawful even though it is not a felony (43-305, 
306). The specification as drawn, or as finally affected by the find- 
ings of the court or the action of the reviewing authority, must 
allege such facts as to constitute an offense in violation of an Article 
of War. Such allega.ions if omitted, may not be supplied by the 
proof (47-177-) 

31. Time and place should be sufficienily alicgetl to show whether 
the statute of limitations has run ami to advise the accusetl of the 
specific offense with which he is charged, also to identify the par- 
ticular offense charged so as to constitute a bar to a subsec|uent 
trial for the same offense (12-485, 486): but if time and place are 
not definitely alleged, or are omitted altogether, if accused does not 
object, and time and place can be made out wiili reasonable cer- 
tainty from the testimony, the defect is cured (12-558). 

32. A vague allegation as to place will not necessarily jircjudice 
the accused. I'he allegation of an offense commiiicd in “American 
Expeditionary Force, France,” while too vague, was held immaieriai 
in the particular case (30-1410) (40-428 [12]). 

33. A plea of guilty to a specification which fails to allege ail ma- 
terial elements of the offense is void (30-1445) (40-419 [1]). 

Variance 
(See M.C.M. 74.) 

34. Variance between specification and proof as to date will not 
be fatal if time is not of the essence of the offense and the specific 
act charged is sufficiently identified by testimony. Proceedings in 
revision might well be had, hoivever, before final action by the re- 
viewing authority (12-486, 557) (43-340). In a prosecution under 
Article 64 (Assault or Wilful Disobedience of Superior Officer) a 
slight variance between specification and proof as to the name of the 
officer who gave the command and the exact language used, is not 
material where the officer was sufficiently identified as the one alleged 
and the essence of the command alleged was proved (44-233, 234). 

34a. In a prosecution for homicide any variance between allegation 
and proof as to the identity of the person killed is fatal to the pro- 
ceedings (44-igi). 
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35. Misnomer or misdescription of the accused, when not objected 
to, and the accused is otherwise identified by testimony, plea, etc., 
will not invalidate the proceedings. A mere clerical error in spelling 
the name is harmless (12-485, 490, 558). 

35a. Charging the offenses described in the specifications under a 
wrong article of war does not constitute prejudicial error (40394 
{2] (43-8) (47-66). When a reviewing authority approved only so 
much of a conviction under Article 86 (Misbehavior of Sentinel) as 
included the lesser offense of being drunk on guard in violation of 
Article 96 (General Article) instead of Article 85 (Drunk on Duty), 
it was held that the designation of the wrong Article by the review- 
ing authority did not invalidate his action, but that the sentence 
should be limited as prescribed for the offense of being drunk on 
duty as a guard under Article 85 (43-309). But when an offense may 
properly be charged under either of two Articles of War it is prejudi- 
cial to the accused to try him under one Article (e.g. Art. 93) and 
then, for jurisdictional reasons hold, in the approval or confirma- 
tory action, that the offense violated a different Article {e.g. Art. 94) 
(47-295, 296). 

36. A material variance between the name of the accused in the 
specification and in the sentence is fatal unless susceptible of cor- 
rection by proceedings in revision (12-560). 

Motions, etc. 

(See Art. 21, Annotation IV.) 

37. Tn a joint trial the overruling of a morion to sever is not 
prejudicial where there was no abuse of discretion shown (30-1312); 
but when, in a joint trial of four accused, the defense of three was 
directly antagonistic to the fourth, the failure of the court to errant 
a severance was held to be fatal error (40-395 [49]). It is prejudicial 
error to deny a severance in cases where there are several defendants 
against some of whom there are charges which are separate and dis- 
tinct from those against the others (47-288, 289). 

37a. When the defense moves for a finding of not guilty at the 
dose of the prosecution’s case, and the court denies the motion, and 
it IS not renewed at the conclusion of the case, any error in denying 
the motion is waived by the failure to renew it, and the case may be 
considered on the entire evidence (44-185, 186). 

37b. A motion by the defense to add to the charges and specifica- 
tions on trial should not be allowed by the court, because the ap- 
pointing authority has exclusive and plenary power to designate 
who shall be tried, and for what offenses (44-191). But the defense 
may move to strike out a fatally defective specification and all evi- 
dence applicable thereto, and a denial of such motion by the court 
will invalidate a conviction of such specification (44-338, 339). 
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g8. In a joint trial, where no conspiracy or common intent is 
alleged, and no motion to sever is made, no substantial rights of 
the accused are prejudiced (30-1315). Desertion is not a joint offense, 
but where three accused were charged jointly, and there were allega- 
tions and proof that each had committed the offense, and none of 
them objected to a joint trial, or to the court as constituted, it was 
held that there was no substantial violation of the rights of any of 
the accused (30-Sup. 1516) (40-416 [16} [ty}). 

39. Failure to advise accused of his right to plead the statute of 
limitations, when it is apparent that he may do so, but is ignorant 
of his right, will necessitate disapproval of the proceedings (30-1261) 
(40-396 [i]. Sup. 396 [1]). (See also M.C.M, 49g). A special plea 
to the jurisdiction of the court on die ground that the convening 
authority was the accuser and prosecutor should be disposed of before 
proceeding with trial upon the general issue, and when such plea 
was overruled without permitting the defense to introduce evidence 
in support of it until after the prosecution had completed its case, 
it was held to be a violation of the substantial rights of accused and 
the proceedings were disapproved (45-335, 336). 

IV. EVIDENCE 
(See M.C.M. Chap. XXVIII.) 

, In General 

40. In general the rules of evidence applicable in the civil courts 
apply to courts-martial, but over-technicality should be avoided (12- 
528, 529). In the trial for the larceny of Government property from 
a post warehouse, tally sheets, kept in the regular course of business 
to keep account of all property passing through the warehouse, are 
admissible to prove Government ownership of the articles alleged 
to have been stolen (44-468, 469; M.L.U.S. 755a; M.C.M. 130c). 

40a. Circumstantial evidence alone, in order to warrant a convic- 
tion, must tend to prove all the elements of the offense charged and 
be sufficient to practically compel a conclusion of guilt (43-238, gn). 
(46-210; 47-287). An inference or presumption cannot be based upon 
another inference or presumption nor upon a mere conjecture (43- 
339). In other words the circumstances established by direct evidence 
must be such as to negative any presumption of innocence. See Article 
92 (Murder and Rape) Annotation, par. 6g. (45-420, 421). See also 
A.W. 24, Anno. Par. 16. 

40b. When a witness in his testimony identifies the accused, he 
may testify that he had, prior to the trial, identified him, and persons 
who heard such previous identification may testify to it (45-175). 

41. The admission of incompetent testimony will not necessarily 
prejudice the substantial rights of the accused if. disregarding the 



COURTS-MARTIAL-PROCEDURE . 103 

illegal testimony, enough legal evidence remains to support a con- 
viction; but in such case the legal evidence must be sufficient to sub- 
stantially compel a conviction, for then, and then only, can the 
reviewer say that the rights of the accused were not prejudiced by the 
illegal testimony (30-1284) (40-395 [2]) (44-185). In the trial of an 
officer for mishavior before the enemy under Article 75 in refusing 
to obey an order, given by the regimental commander, to advance 
with his command, the mental and physical ability of accused was 
put in issue by the testimony of six witnesses, who observed him at 
the time, that he was mentally and physically exhausted by several 
days of active combat with the enemy. The only evidence to rebut 
this defense was the testimony of the regimental commander who 
had not observed the accused, but based his conclusion that accused 
was not incapacitated entirely upon a telephone conversation with 
him at the time the order was given. Held; Clearly prejudicial to 
the accused’s substantial rights. Conviction not sustained. (44-469). 
See Art. 75, Anno., par. 1. 

42. A witness may be allowed to modify his testimony in a material 
particular if he so desires, but a refusal to allow him to do so will not 
necessitate a disapproval of the proceedings if the rights of the accused 
were not prejudiced thereby (12-561). 

43. A material variance between evidence and allegations resulting 
in the conviction of the accused of an offense not charged, nor in- 
cluded in that charged, is fatal (30-1448) (40-412 [5]). Thus a va- 
riance between allegation and proof as to the place where an offense 
was committed, may be fatal: it was so held where an accused was 
charged with associating with a public prostitute in Augusta, Ga., and 
the proof was that he associated with her in Atlanta, Ga. (30-1451) 
(40-454 [12}); but it has been held that where there tvas no evidence 
to support the allegation as to place, the omission xvas harmless 
(30-1285). See M.C.M. 74 for procedure in case of material variance. 

44. In the trial of a general prisoner, admission of evidence of a 
previous conviction which occurred before accused became a general 
prisoner is not authorized (30-Sup. 1300/1) (40-402 [5]). 

Accomplice 
(See M.C.M. 127b.) 

45. The testimony of an accomplice does not necessarily require 
corroboration but it should be received with caution, and will be 
presumed to have been properly received unless the contrary appears 
(30-1286) (40-395 [57]). An accused may be legally convicted upon 
the uncorroborated testimony of an accomplice. The credibility of 
such testimony is to be determined by the same rules that govern 
the weighing of the testimony of any other witness (44-339). 

45a. A conspiracy to commit an offense having been proven, the 
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acts and declaration of one co-actor in pursuance of the common un- 
lawful design are admissible against any other co-actor on trial for 
such offense. Each participant is an agent for the others, so an act 
done by one in furthering the unlawful design is the act of all. It is 
not necessary that the conspiracy be alleged, or that a co-conspirator 
be named in the specification. In this case the undisputed testimony 
showed that the accused, a motor pool officer, and certain enlisted 
men of his unit (who were among the tvitnesses) had conspired to 
sell Government property, furnished for the military service, in viola- 
tion of A.W. 94. The conviction of the officer was sustained (47-171). 

46. The promise to an accomplice of immunity from prosecution 

if he will tell the truth at the trial of one with whom he was asso- 
ciated in the offense charged, has the sanction of law (30-1286) 
(40'395 [57]) (44'339)* ^ common trial (where separate charges 

against two accused are tried together) one of the accused cannot 
be compelled to take the stand as a witness for the prosecution 
against the other, because to do so would infringe upon his right, 
under A.W. 24, to remain silent. He may be a voluntary \^ntness 
( 46 - 333 ) (49-57)- 

Confessifms, Admissions and Statements (See M.C.M. 127a,) 

47. If the corpus delicti has not been fully established by competent 
evidence, a conviction cannot be sustained even though a plea of 
guilty has been entered (30-1444) (40-395 [11]). In other words, it 
must be shown that a crime has been committed before anybody can 
be convicted of committing it. An accused legally cannot be con- 
victed upon his unsupported confession. There must be some other 
evidence that the offense charged has probably been committed. 
Failure to object to the introduction of an unsupported confession 
does not amount to a waiver (43-306) (44-100) (48-129, 130) (49-58).* 

48. It is not proper to receive a confession in evidence without 
some other evidence of the corpus delicti. In larceny, for instance, the 
mere fact that the property was missing and that accused had an op- 
portunity to take it is not sufficient (30-1292 a) (40-395 [ii]). When 
an accused pleaded guilty to larceny of a sum of money and admitted 
the theft on the witness stand, and there was evidence that immedi- 
ately after the theft accused was in possession of a sum of money 
closely resembling that stolen in both amount and denomination, the 
conviction was sustained. The unexplained possession of the money 
was sufficient to support accused’s admission on the stand and estab- 
lish his guilt (43-341).** 

* * if corroboratCfl hv nj-bpf romnetf-nt- ex>id‘'n''p o‘ 

is admissible against the person who made it although he had no personal knowledge of the 
subject matter. Lack of personal knowledge affects the weight, not the competency of such 
admission. This was a bigamy case in which an officer's statement on his pay vou her taat 
a certain woman was his w-ife was held to be evidence that he knew she was still living 
when he married another woman (49-74), 

** Possession by .accused of a part of .stolen property, coupled with proof that she and her 
accomplices had access to it all, is sufiicient corroboration of her confession that she and her 
accomplices had stolen the whole (48-180), 
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48a. In a prosecution for sodomy the refusal of the other partici- 
pant in the alleged offense to testify on the ground of self-incrimina- 
tion cannot be used to “bolster up” the case against the accused 
(43-311. 312). 

49. The corpus delicti need not be proved aliimde the confession 
beyond a reasonable doubt, or by a preponderance of evidence, bin 
some con'oboration of the confession must be produced and such 
evidence must touch the corpus delicti. To illustrate: Under a charge 
of larceny of an article from the post exchange, the requirements of 
the rule are met by evidence tending to show, but not absolutely 
proving, that the article had been a part of the post exchange stock 
and had been wrongfully taken therefrom (30-Sup. 1292 a) (40-395 
[11}) (43-377)- C)n trial for issuing a worthless check when accused 
has confessed the offense, the protested check is sufficient evidence in 
corroboration of the confession to make the confession admissible, 
and taken together they will support a conviction (44-423). Mere 
proof that property allegedly unlawfully sold was missing is not 
sufficient corroboration of accused’s confession that he did in fact 
sell such property (47-287, 288). 

50. A communication to an Army chaplain by a person subject to 
military law, made in the relation of priest or clergyman and peni- 
tent, either as a formal religious act as in the confessional, or one 
made as a matter of conscience to a chaplain, is privileged against 
disclosure, unless expressly waived by the individual concerned, be- 
fore an investigating officer, court-martial or other military tribunal 
(46-4). Where a full and complete confession contained recitals “that 
it was his free and voluntary act, that it was made without threats or 
promises after A.W. 24 had been explained to him, and that it was 
the truth,” was objected to and evidence showed that such confes- 
sion was in fact obtained by “official coercion,” it xvas held to be in- 
voluntary and inadmissible (47-120) (M.C.M. 137b). 

50a. The procuring of a confession by trick, promise, or false 
statement, which would tend to destroy the confidence of a soldier 
in his superior, is detrimental to the basic purpose which military 
justice is designed to serve, and a confession so obtained is not ad- 
missible before a court-martial (43-95, 96). 

51. The mere statement that the accused was “xvarned of his riglits” 
is not conclusive that a confession was voluntary if the circumstances 
indicate coercion (43-377). A soldier, accused of the larceny of a 
sum of money, was questioned by his battalion commander in the 
presence of the battalion administrative officer and accused’s com- 
pany commander and first sergeant. Accused was not warned of his 
rights under Article 24. Under compulsion and threats by the bat- 
talion and company commanders accused finally “broke” and ad- 
mitted taking the money. Before signing a written statement he was 
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advised by the battalion administrative officer that he need not sign 
it if he did not want to, and that it could be used against him. 
Later the investigating officer interviewed the accused, advised him 
that he did not have to make a statement, and that if he did it could 
be used against him in court. Thereupon accused repeated in sub- 
stance the facts contained in his written confession. At the trial the 
investigating officer was permitted to testify to these facts without 
objection. Accused was convicted. Held: The warning given by the 
battalion administrative officer before the signing of the written state- 
ment did not remove the influence of the battalion commander’s con- 
duct and make the written statement voluntary in character. The 
confession to the investigating officer should also have been excluded 
because accused was not advised that his prior confessions could not 
be used against him, and he may well have thought that he could 
not make the matter worse than he had already made it. Conviction 
disapproved (44-227, 228). Where an oral confession was obtained 
without warning accused of his rights under A.W. 24, and sub- 
sequently reduced to written form, it was held that neither the oral 
nor the written confession was admissible (48-12, ig). 

51a. Upon apprehension on a charge of the wrongful taking and 
use of an automobile an accused was warned by a sergeant of Military 
Police that he need not make any statement and, if he did, it might 
be used against him in case of trial by court-martial. He made no 
statement at that time. Later when questioned, in the presence of the 
sergeant, by a captain of Military Police who gave him no warning, 
the accused admitted taking the car. Field that the confession was 
admissible in evidence. The fact that the warning was not given 
immediately before the statement was made did not affect its ad- 
missibility (43-95)' 

51b. A confession obtained by illegal methods (“third degree’’) 
is not admissible, and if used at the trial will vitiate a conviction 
(43-95). This is based upon decisions of the U. S. Supreme Court 
which had no relation to court-martial proceedings, but the principle 
is applicable in military law. It was formally adopted in a recent 
decision (overruling former opinions in conflict, in which it had 
been held that the erroneous admission of a confession was harmless 
when there was other dear and conclusive proof of guilt) as follows: 
“The erroneous admission in evidence in a trial by court-martial of 
a confession which is obtained through coercion or duress violates the 
express provisions of A..W. 24, is highly prejudicial to the substantial 
rights of the accused, and the findings of guilt in such case cannot 
be sustained regardless of the other evidence in the record, clear and 
uncontradicted though it may be.” (48-13, 14). Under Article 24, 
as now amended, the admission in evidence of any “statement, ad- 
mission, or confession” obtained by “coercion or unlawful influence 
in any manner whatsoever by any person” is specifically prohibited. 
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It has also been held by the U. S. Supreme Court that the making 
of a confession under circumstances which preclude its use, does 
not disable the confessor from making a usable one after those con- 
ditions have been removed (47-171, 172). But once an improper 
inducement to make a confession has been shown to exist, it is 
presumed to have continued unless such presumption is rebutted by 
the prosecution (48-73). But the mere fact that a confession was 
taken while accused was in unlawful restraint does not make it in- 
admissible if it is shown to have been purely voluntary, and is 
otherwise free from taint (48-74). 

52. A voluntary confession containing a statement of events leading 
up to, and in explanation of, the offense charged is admissible al- 
though the statement of preliminary events contains admissions of 
other offenses not charged (46-64). 

52a. Under a charge of murder a statement by the accused, after 
proper warning, that he killed the deceased in self-defense, not being 
a confession of guilt, is admissible (43-8). 

52 b. An accused was convicted of wrongfully taking and using an 
automobile tvithout the owner’s consent. The only evidence that 
accused did not have the owner’s permission, was the testimony of a 
police officer that the owner stated, in the presence of the accused 
at the police station, that he did not give such permission. Convic- 
tion disapproved. While an incriminating statement of this character, 
made in the accused’s presence and not denied by him, is admissible 
in evidence under certain conditions, such a statement should not be 
received when made while accused was in custody. The accused 
had a right to remain silent, and his failure to deny such statement, 
under such circumstances, may not be considered as a tacit admission 
of its truth (44-378) ( 45 - 4 )' 

53. If there is a competent confession in writing, oral evidence of 
it is improper unless it is shoxvn that the writing is not available 
(30-1295) (40-395 [12] {25]). When an accused has made pre-trial 
admissions against interest, falling short of a confession of guilt, 
parole testimony as to such admissions by those who heard them is 
admissible even though such inculpatory statements have been re- 
duced to written form. But when an accused has made an out-of- 
court confession of guilt which has been reduced to writing, whether 
or not signed by him, parol testimony as to such a confession may 
not be admitted over accused’s objection unless the writing has been 
lost or destroyed or is otherwise unavailable (48-73). See also A.W. 24, 
Annotation, Sec. II. 

Character (See M.C.M. 125b, 139b) 

54. Adverse character testimony in a doubtful case where accused 


* A voluntary confession is not invalidated by the fact that during the interrogation a 
"lie detector" was used but its results were not disclosed in court (48-179-180). 
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has not placed his character in issue, is prejudicial (30-1290). Evidence 
that the accused has committed a like offense on other occasions than 
the particular one charged is prejudicial to the substantial rights of 
the accused, especially if the evidence as to the offense on trial is 
conflicting (30-1290) (40-395 [7]). In sex crimes, including sodomy, 
evidence of prior acts with the same party is admissible to show the 
inclination of the parties for each other, but evidence is not admis- 
sible of sodomy committed with persons other than the one involved 
in the case on trial (44-13). 

54a. In order to qualify an accused's “wife” as a witness against 
him in a murder trial, evidence was received showing that she was 
not his lawful wife because of his previous marriage to another 
woman. The law member instructed the court that this evidence 
must not be used as the basis of an inference that accused had wil- 
fully committed bigamy or any other crime. Held that these in- 
structions cured any harmful effect which otherwise might have 
resulted (43-338). 

55. When the good character of the accused has been placed in 
issue it can be rebutted only by proving his general bad reputation; 
proof of specific acts of misconduct is not admissible for this purpose 
(30-1290) (40-395 [7}). 

56. In the absence of an attack upon the character of a witness, 
evidence of his good character is not admissible (30-1291) (40-395 
[8]) (42-14) ( 44 - 95 . 96)."- 

56a. In a murder case evidence of deceased's character is not ad- 
missible when there is no basis for a claim of self-defense (43-339). 

Documentary (See M.C.M. 129-132) 

57. Certified copies of orders, reports, and other records must be 
authenticated by the authority having official custody of the originals 
(30-1298) (40-395 {17}) (44-469). Duly certified and authenticated 
copies of official records of births, deaths and marriages, foreign as 
well as domestic, are admissible in evidence as proof of the events 
which gave occasion to the making of them (48-16, 17). 

57a. Morning reports are now prepared in triplicate and each of 
the three copies is “an original record.” The second copy (ycilmv) 
is retained by the reporting organization, the third copy (green) 
becomes a permanent official record of the unit personnel section, 
and the first copy (white) is forwarded through channels to The 
Adjutant General where the eventual custody thereof rests, llius the 
commanding officer of the reporting oi-ganization, the unit ])crsonnei 
officer and The Adjutant General are each the official custodian ol 

* In the "Hesse jewels case" the defense sought to cross-examine the owners of the stolen 
property as to their participation in the affairs of the Nazi party. The law meml>er sustained 
an objection by the prosecution and on review of the proceedings his action was upheld with 
the following comment; "Every case, however, stands more or less by itself . . . and ifs 
the instant case the Board is not convinced that the law memte .abused his discretion in re- 
fusing to allow defense counsel to pursue this line of cross-cxiinri nation" 
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the original morning report in a command, unit or branch of the 
Army, and as such may authenticate an extract copy thereof (44-96). 
If the original of the record in question is in the custody of some 
other officer such custody must be established by competent evidence 
before a copy authenticated by him may be accepted (46-194).* 

57b. An extract copy of the morning report which is “authenti- 
cated” by an officer “for” the custodian of the original is not ad- 
missible if objected to. Failure to object is a waiver of proper au- 
thentication (43-184). A morning report entry which does not 
identify the accused (describes him only as Private “B”) is not ad- 
missible if objected to, unless connected up by other evidence 

(46-36). 

58. Oral testimony as to what a record shows is not admissible if 
the record itself, or a duly authenticated copy, is available. The 
record is the best evidence (30-1300), 1302). A violation of the “best 
evidence” rule, in the absence of any explanation of failure to pro- 
duce the record itself, or an authentic copy, will necessitate dis- 
approval of a conviction if the accused was prejudiced thereby (30- 
1299). A common violation of this rule is found in cases involving 
absence without leave. Very often the First Sergeant testifies as to 
what the morning report shows with respect to the accused on certain 
dates without first putting the report itself, or a duly certified copy, 
in evidence. Usually the report itself is put in evidence afterwards, 
and thus the error in allowing the sergeant to testify as to what it 
shows, is cured. The record itself should be introduced first. The 
sergeant’s testimony as to what it shows is improper. His testimony 
should be confined to the identification of the morning report where 
the original is used (as is quite often the case), and to matters of 
which he has personal knowledge without reference to the record, 
such as that accused had been refused a pass. If he has personal 
knowledge, independently from the record, that accused was absent 
without leave during the period in c]iiestion he may so testify, but, 
with the record in, unquestioned, such testimony is merely cumula- 
tive and superfluous (40-395 [17] [19] [25], Sup. 395 [25]). A state- 
ment by the certifying officer in his “authenticating certificate” upon 
an extract copy of a morning report that the “extracted entries re- 
late to the accused” is not admissible to prove that fact, there being- 
nothing upon the face of the extract copy indicating to whom the 
entries relate (49-61, 62). 

58a, By Executive Order No. 9216, August 7, 1942, the President 
amended paragraph 117a. (now isgb) M.C.M. by adding a provision 
to the effect that the certificate of The Adjutant General, or an 
assi.stant, of any fact or event of record in the War Department, 
shall }je acceped as prinia fade evidencQ in any case when The Ad- 

■» In the absesjce of all officers from a reporting unit, morning reports may be signed by 
,111 uii'ui-r picviouily design, ated by the commanding officer of the reporting unit (>19-^9). 
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jutant General, or his assistant, shall certify that it is contrary to 
public policy to divulge the text of such record or its source 
(42-203). 

59. A duly authenticated copy of a record has no greater probative 
value than the record itself, and if the record itself is questioned, the 
facts which it purports to show are thus put in issue (30-1298) (40- 
395 [17]). In a prosecution for absence without leave from 2 Febru- 
ary 1944 to 8 March 1944 a duly authenticated extract copy of the 
morning report for 25 February 1944, introduced without objection, 
showed accused from “duty to a. w. o. 1 . as of 2 February, 1944“. The 
officer who made the report testified that he had no personal knowl- 
edge of accused’s absence until 16 February 1944 and did not record 
the accused as officially absent until 25 February 1944 because he 
wanted to make sure that accused was actually absent. The record 
was held legally sufficient to support only so much of the finding of 
guilty of the specification as involved absence without leave from 16 
February to 8 March (44-337, 338). See Art. 61, Anno., par. 18a. 
The fact that an entry in the morning report was not within the 
personal knowledge of the clerk who prepared it is immaterial. It is 
sufficient that the unit commander w'ho signed the report had per- 
sonal knowledge of its correctness, and in the absence of evidence to 
the contrary, the usual presumption of regularity prevails (45-127). 
More recently, however, the Federal statute (M.L.U.S. 755a) relat- 
ing to writings or records made or kept “in the regular course of 
any business” has been applied to morning reports. That statute 
provides in substance that such writings and records shall be ad- 
missible “in any court of the United States and in any court estab- 
lished by Act of Congi'ess” as evidence of “any act, transaction, 
occurrence or event” shown thereby, and that “lack of personal 
knowledge by the entrant or maker may be shown to affect its weight 
but shall not affect its admissibility.” (47-172-174; 48-17-20.) But 
this statute does not make admissible writings or records made solely 
with a view to prosecution or other legal action during the course 
of an investigation into alleged unlawful or improper conduct. 
(48-130, 131.) (M.C.M. 130c.) 

5ga. A “birth certificate” made from a record required by law, 
issued by the custodian of such record, is admissible as prima facie 
proof of all facts therein stated, including the identity of the child’s 
father. (45-422.) 

60. The probative value of an official record rests upon the legal 
presumption that public officers do their duty, and, when it is an 
official’s duty to record certain facts coming within his personal offi- 
cial cognizance, that he does his duty and makes a correct record. 
Writing is of the essence of such evidence. Oral reports do not come 
within its category. There is a common, but mistaken, impression 
that any “official” report is admissible in evidence. An official state- 
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ment of a subordinate to his superior reporting facts ascertained pur- 
suant to an order of the latter, although in writing, being hearsay, is 
not comj:ieient evidence of the facts therein reported. The hearsay 
rule means simply that a fact cannot be proved by showing that some- 
body stated it to be a fact, and if evidence is hearsay it does not 
become admissible because it was ascertained in the course of an offi- 
cial investigation (30-1300; 40-395 [21}; M.C.M. 126) (43-60, igi). 
(48-142, 143.) 

6oa. The testimony of a medical officer that accused had been 
hospitalized six days for acute alcoholism, it not appearing that the 
witness saw accused during that time or had personal knowledge of 
the fact, was held to be incompetent, and the mere failure of the de- 
fense to object was not a waiver of its incompetence (43-236). 

61. Failure to object to incompetent or defective documentary evi- 
dence is not a waiver of such incompetency or defect unless it appears 
that accused had knowledge thereof (30-1298, 1299) (40-395 [2]) (42- 
212, 213) (43-60, 184, 236). 

Hearsay and Opinion (.See M.C.M. 125b, 126.) 

62. The admission of hearsay evidence will not necessitate the dis- 
approval of a conviction if there was sufficient competent evidence to 
substantially compel a conviction; otherwi.se, if the ca,se is doubtful 
(30-1300) (40-395 [2}). See paragraph 60 above for a definition of 
the hearsay rule. A conviction based solely upon hearsay testimony, 
though not objected to, cannot be sustained (43-307, 308). When, 
at the trial, the victims of certain alleged offenses by accused in 
violation of Articles 92 and 93 failed to identify accused as the per- 
son who committed such offenses or was present thereat, and the 
only evidence tending to establish his identity was the testimony of 
an assistant provost marshal that the victims had, prior to the trial, 
identified accused, such testimony, being purely hearsay and not in 
corroboration of an identification in open court by said victims, the 
conviction was not sustained (47-9). 

62a. In a murder case statements made by the deceased when he 
knew that he was seriously wounded, was in great pain, and was 
actually in a dying condition although he had not been so told, were 
held to be admissible as ‘'dying declarations”. Such circumstances 
warrant the inference that the deceased was “in fear of death” when 
he spoke (43-9). But when the victim made a statement tending to 
incriminate the accused the day after the assault, and died several 
days later from a disease caused by the blows he had received in the 
assault, it was held that such statement was not a “dying declaration” 
(45-4) (See M.C.M. 179a). 

62 b. In a trial for self-maiming while on guard the accused 
claimed that he had been assaulted by two masked men and that .his 
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gun was discharged when one of them seized it. The officer of the 
day was permitted to testify that the sentry at the gate told him that 
no strangers had entered (pure hearsay), and the court elicited from 
a medical officer, who did not qualify as an expert, an opinion as ro 
how accused might have wounded himself wdthout causing powder 
burns. Conviction was disapproved (43-100). 

6ac. In a sodomy case certain witnesses testified that they saw the 
two accused in an attitude indicating an intent or preparation to 
commit the act charged but that they did not see the act committed. 
Another witness was erroneously permitted to testify that he had 
heard the eye-witnesses say that they had seen the act committed. 
This was injurious to the substantial rights of the accused and the 
proceedings were disapproved (43-143). It is a fundamental rule of 
evidence that a party may not impeach his own witness, except that if 
the witness gives testimony contrary to his previous statements to 
counsel, or at the preliminary investigation, such previous statements 
may be shown (44-55). 

63. “Opinion” evidence is not admissible except where the witness, 
in a proper case, qualifies and testifies as an expert (30-1301) (40- 
395 [25a]) (45-51). Where stipulated testimony is of such character 
as to demonstrate patently and conclusively that the witness possesses 
expert knowledge of the subject matter, the stipulation that he would 
§0 testify constitutes an admission that he is fully qualified to speak 
as an expert (46-196, 197). An affidavit stating mere conclusions, 
when the affiant is not shown to have personal knowledge of the pur- 
ported facts contained therein, is not admissible although not ob- 
jected to (47-121). The members of a court are not bound to follow 
“expert opinion” without utilizing their own common sense and 
knowledge of human nature (47-10). 

63a. In a prosecution for forgery, admission of the testimony of 
a purported handwriting expert, without establishing his (jiialifica- 
tions as such, is erroneous (42-14), But the testimony of a witness 
that he is familiar with, or knows, the hand-writing or signature of a 
certain person qualifies such witness to identify a paper or signature 
purporting to have been written by such person (43-306). In such 
case the witness does not testify as a “hand-writing expert’', but from 
personal knowledge of the hand-writing of the individual in question. 

Seized Without Warrant (See M.C.M. 138) 

64. Articles seized by the military authorities without proper war- 
rant from the private residence of a soldier not on a military reserva- 
tion cannot be used in evidence against him; but articles seized bv 
military authorities from public quarters occupied by a soldier and 
his family on a military reservation may be used as evidence (30-1304) 
40*395 [27]) (48-70). But Government property which has been 
stolen by a soldier and shipped to his home, may be seized without 
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a warrant by a Provost Marshal who has reliable information that 
it has been stolen, and immediate action is necessary to recover it 
(44-512). Authority to make or order an inspection or search of a 
soldier’s person, or of a public building in a place under military 
control, even though occupied as an office, or as living quarters by 
a member of the military establishment, is regarded as indispensable 
to the maintenance of good order and discipline in a military com- 
mand (48-75).* 

V. PROCEDURE 

65. A court may reconsider any finding before the same is an- 
nounced or the court has opened to receive evidence of previous con- 
victions; and the court may reconsider any finding of guilty on its 
own motion at any time before the record of trial has been authen- 
ticated and sent to the reviewing authority (M.C.M. ySd). 

66. When the court requires the “assistance” of the trial judge 
advocate under Article 30 (Closed Sessions), failure to have the 
accused present will not invalidate the proceedings unless it appears 
that his substantial rights have been injured (30-1418) (40-387). But 
when a court called both prosecution and defense counsel into a 
closed session and received and considered additional evidence, it 
was held to be prejudicial error injuriously affecting the substantial 
rights of the accused within the meaning of this Article. Additional 
evidence must be received in open court (47-60).** 

67. Where the division judge advocate who was not detailed on the 
court in any capacity “made a short address” to the court during the 
trial, which, at his request, was not put in the record, it was held to 
constitute prejudicial error (30-1417) (40-395 [53}). When, imme- 
diately after final arguments, the court adjourned for the purpose of 
“consulting higher authority on certain questions which have arisen 
during the course of this trial,” and four days later reconvened and 
immediately ])rocecded to its findings and sentence, and the record 
showed that the only questions which could have arisen were as to the 
guilt or innocence of the accused, upon which the court was not 
authorized to consult higher authority, the procedure was held preju- 
dicial to the substantial rights of accused (30-1268) (40-395 [39})- 
(45-422, 423; 47-122) (See A.W. 88). 

67a. When copies of a circular letter from the convening authority 
announcing a mandatory policy that all persons convicted by general 
courts-rnartial should be sentenced to dishonorable discharge were 
given to members of the court by the trial judge advocate after the 
court had deliberated upon the case the day before without result, 

* Iinmnn'tv from search without warrant is a personal ri^ht which ran be asset+cfl onlv by 
the owner or lawful occupant of the premises searched, that is by the person whose rights 
have been invaded (48-172). 

‘I'* Use by the court, in its deliberations in closed session, of a transcript of the testimony 
in the case which is the same as the transcript of record which was signed by defense counsel 
and duly authenticated, is not prejudical to the accused's substantial rights (48-179). 
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and within thirty minutes the accused was convicted and sentenced to 
dismissal, it was held that the findings and sentence should be dis- 
approved (40-Sup. 395 [55]) (See A.W. 88). 

67b. When a court refused to accept certain depostitions because 
they were not signed by the deponents, and had continued the trial 
with instructions to the trial judge advocate to “have the depositions 
placed in proper order”, the convening authority, by official com- 
munication, directed the court to reconvene and admit the unsigned 
depositions in evidence. The court did so over objection by defense 
counsel. Held: The action by the convening authority was unau- 
thorized, and the proceedings were disapproved (45-88), See also 
Art. 88. 

68. Refusal of the court to allow the accused to present a written 
statement will render the proceedings fatally defective even though 
accused testifies as a witness (12-573). 

68a. In a case which had occupied four days in trial and the rec- 
ord was 365 pages long, the court’s restriction of defense counsel to 
fifteen minutes for his closing argument, when counsel had requested 
an hour and a half, was held to be a gross abuse of discretion, con- 
stituting reversible error under this Article (46-274.) 

69. Failure to advise the accused of his rights as a witness, and 
comment and argument by the trial judge advocate upon the accused’s 
failure to testify under oath, will invalidate the proceedings even 
though accused makes an unsworn statement (30-1417) (40-395 [55}) 

(45-930)' 

70. When, during the trial, the issue of insanity is raised, the steps 
provided by regulations (M.C.M. 112) must be taken, otherwise the 
proceedings will be invalid. When this question has become an issue 
in the trial, neither the accused nor his counsel can withdraw it. If 
raised before trial, and a medical board reports the accused to be 
sane, and on trial accused pleads guilty and does not raise the ques- 
tion of insanity, it is not necessary to call a member of the medical 
board as a witness (30-1250, 1251) (40-395 [36]). When the question 
of sanity becomes an issue the findings should include a determina- 
tion whether (1) the accused, at the time of the offense, was “so far 
free from mental defect, disease, or derangement as to be able, con- 
cerning the particular acts charged, both to distinguish right from 
wrong and adhere to the right” (M.C.M. nob), and (2) the accused 
is sufficiently sane “intelligently to conduct or cooperate in his de- 
fense” (M.C.M. 110c) (43-424) (M.C.M. Chap. XXV). 

70a. When, in a trial, the issue of insanity was raised, and the 
court, as an interlocutory question, found that the accused was sane 
and knew right from wrong, but made no finding as to his ability 
to adhere to the right, it w^as held tliat a .specific finding upon that 
point was not required, it being included in the general finding of 
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guilty (42-360). In a prosecution for misbehavior before the enemy 
(Article 75) it was held that in determining the accused’s mental 
responsibility at the time of his offense, it was proper for the court 
to consider the report of a psychiatrist containing the conclusion that 
“On the date the accused ran away from his battery his mental con- 
trol had deteriorated to the extent that he was unable to refrain from 
his wrongful acts”; but it was its duty also to consider the facts in 
evidence in the light of its own knowledge of human motives and be- 
havior under battle conditions. A conviction was sustained (44-228, 
229). The members of a court are to use their “knowledge of human 
nature and ways of the world” in arriving at their findings. They 
are not bound to accept as proven fact the testimony of any witness, 
lay or expert (47-10), (In this case it developed, after the pro- 
ceedings were approved, that two-thirds of the members of the 
court had acted under the impression that they were bound by the 
testimony of psychiatrists to the effect that accused was legally sane, 
and that they were not free to consider the evidence upon that 
point in the light of their own knowdedge of human behavior). 

71. Failure of the record to show that the effect of his plea of guilty 
was explained to the accused does not prejudice his substantial rights 
unless it affirmatively appears that such plea was inadvisedly made 
(40-378 [2}, 396 [1]). See Art, 21, Annotation, par. 3. 

72. Where several accused are charged separately with the same 
offense, the specifications being identical except the names of the 
accused, the cases may, with the consent of all the accused, be con- 
solidated for trial, but such procedure is not recommended. It would 
be preferable to prefer joint charges (30-1309) (40-395 [33]). When 
in a common trial, one of two accused w'as convicted of murder 
(Article 92) and the other was found guilty of assault in violation 
of Article 96, it was held that the common trial (consolidated trial of 
two accused not jointly, charged) having been directed by the review- 
ing authority, and no objection having been made by either accused, 
there was no legal impropriety in the proceedings (44-10, 11). 

72a. In a common trial (consolidated trial of two or more ac- 
cused not jointly charged) each accused has the right to one peremp- 
tory challenge, and refusal to grant such right will invalidate the 
trial as to ail the accused (45-274» 275). 

73. If a copy of tire charges has not been furnished the accused or 
his counsel, and the defense moves for a continuance on that ground, 
a failure to grant the continuance is an abuse of discretion which will 
render a conviction illegal (30-1268) (40-377). 

74. Where the convening authority ordered the' court to proceed 
with the trial (in France) notwithstanding accused’s motion for a 
continuance on the ground that all his witnesses were in the United 
States, which motion had been granted by the court, it was held to be 
prejudicial to the substantial rights of the accused (30-1268). 



THE ARTICLES OF WAR 


ii6 

74a. When it appears that the accused has been deprived of his 
fundamental right to prepare a defense in good faith, a refusal of the 
court to grant a continuance is an abuse of discretion and will rentier 
a conviction illegal ( 44 - 95 ) ( 45 ' 273 ) (47-285. 286). (M.C.M, 

5s). 

75. If the convening order fails to designate the time or place for 
the court to meet, or if the court meets at a different place from that 
designated in the order, its proceedings are not necessarily invalid 
(30-1270) (40-395 [40] C41]). 

VI. SENTENCE 

76. If the evidence heard after a plea of guilty is not alone sufficient 
to convict, the penalty awarded may not exceed that stated in the 
court’s explanation to the accusctl of the effect ol his plea, notwith- 
standing that such explanation was erroneous. But if the evidence, 
without the plea, is sufficient to convict, the erroneous explanation 
may be disregarded (30-1443) (40-378 [2]). 

77. In a joint trial separate sentences should be adjudged to each 
accused, precisely as if they had been tried separately; but where the 
record shows that “each of the accused’’ was sentenced to be dishonor- 
ably discharged, etc., the irregularity is harmless (30-1311 (40-402 [6]). 

78. The validity of court-martial proceedings is in no way affected 
by the discovery, after trial and sentence duly approved and ordered 
executed, that accused was mentally incompetent, no issue of mental 
capacity having been raised at the trial. The only remedy is remission 
of the unexecuted portion of the sentence (30-1396, 1403) (40-395 
[36]) (47-48). But see Art. 53— Petition for New Trial. 

78a. The last proviso of this Article that the omission of the words 
“hard labor” in a sentence adjudging imprisonment, does not pre- 
vent the authorities executing the sentence from requiring it, is ap- 
plicable to officers as well as enlisted men (44-8). 

VII. THE RECORD 

79. The following irregularities or defects in the record will not 
invalidate the proceedings: 

Failure to note an adjournment at the end of the record (12-559); 
failure to note the presence or absence of the assistant trial judge 
advocate (30-1414) (40-395 [54]); failure to note the absence of a 
member on reconvening after an adjournment, his absence having 
been noted at the beginning of the trial, or failure to note a member’s 
absence when the record otherwise shows the fact (30-1343) C40-395 
[46}); failure to note the presence of the trial judge advocate, accused, 
counsel, or reporter, where the record- otherwise shows their presence 
(30-1246, 1414) (40-395 [31}); failure to ask accused whether the 
statement of service on the chaise sheet is correct (30-1297); failure 
r.o show the place of meeting (30-1270) (40-395 [41}), 
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8 0. The charge sheet is a part of the record, and where the name, * 
rank, and organization of the accuser does not appear in the record 
proper, the charge sheet may be referred to to identify him and deter- 
mine wlieiher he sat as a member of the court (30-1267) (40-390 [i})- 

81, A deposition, received in evidence, is a part of the record, and 
its loss before action on the record by the reviewing authority will 
invalidate the proceedings on the charges to which the deposition 
related (30-1372) (40-390 [3]). 

« « » # 

ARTICLE 38. President May Prescribe Rules. The President 
may, by regulations, which he may modify from time to time, pre- 
scribe the procedure, including modes of proof, in cases before 
courts-martial, courts' of inquiry, military commissions, and other 
military tribunals, which regulations shall, insofar as he shall deem 
practicable, apply the principles of law and rules of evidence gen- 
erally recognized in the trial of criminal cases in the district courts 
of the United States: Provided, That nothing contrary to or incon- 
sistent with these articles shall be so prescribed: Provided further, 
That all rules and regulations made in pursuaiice of this Article 
shall be laid, before the Congress. (As amended by S.S.A. '48, effective 
Feb. 1, 1949). 

ANNOTATION 

1. The Manual for Courts-Martial, having been prescribed by the 
President by authority of this Article and other provisions of law, 
the rules and regulations therein prescribed have the force of law. 

2. When a particular procedure is not defined by law, regulation, 
or usage, a court-martial should, generally, be left to determine its 
own course. Thus a commander cannot properly order a court-martial 
to take testimony after a plea of guilty, but he may so recommend, 
and it is usually done (12-516, 517). 

3. A court-martial, in its discretion, may sit on Sunday, or with 
closed doors. Usually, however, courts-martial are open to the public 
except when closed for deliberation (12-516). 

4. Where a continuance is taken in one case, another case may be 
taken up before resuming proceedings in the first (12-516). 

5. Either party may be allowed to introduce material evidence 
after the case has been formally closed, but before findings have been 
reached, but such procedure should not be allowed without good 
cause (12-518). 

5a. “Viewing the premises” by a military court is authorized, in 
the discretion of the court, under exceptional circumstances, pro- 
vided the court is accompanied by the accused and his counsel. 
Evidence cannot be taken at the “view.” (See M.G.M. 75d as to an 
“escort,” conduct at the “view” etc.). 
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6. Judicial notice may be taken of Army Regulations (30-1314); 
and a court-martial in France was authorized to take Judicial notice 
of general orders issued by G.H.Q., A.E.F. (30-1315); but judicial 
notice may not be taken of orders issued by an aiuliority inferior to 
the authority appointing the court (40-395 [29} [30]). Judicial 
notice may be taken of all rules and regulations promulgated by the 
Secretary , of War (44-190). The legality of the constitution, organ- 
ization and jurisdiction of a court-martial, when questioned, are not 
facts of which judicial notice may be taken, because a court-martial 
is a court of limited, not general, jurisdiction, called into existence 
by appropriate orders, and depending for the legality of its proceed- 
ings upon certain requirements such as the taking of an oath be- 
fore embarking upon the trial of each case, the numbers of mem- 
bers present, and other matters which, in civil courts are generally 
supplied by judicial notice (47-179, 180) (M.C.M. 133).* 

6a. Judicial notice may be taken of the fact that an officer is mar- 
ried as shown by his “qualification card” filed by him as prescribed by 
Ariny Regulations (40-395 [29]); also of the form of a “post exchange 
credit slip” as prescribed by Army Regulations (40-451 [26]). 

7. Courts-martial take judicial notice of the fact that a “state of 
war” or “time of war” existed on a given date (30-1317) (40-416 {5]). 
See M.C.M. 133a for an enumeration of matters of which judicial 
notice may be taken. But a court-martial cannot take judicial notice of 
secret operations and movements of an organization after its embarka- 
tion for overseas (i.e. that a certain organization is, at the time of 
trial, engaged in combat in Africa) (43-Gi). 

7a. Judicial notice will not be taken of the disposition of our own 
and enemy troops at a specific time, or of the location of combat 
operations (45-485)- 

8. A Board of Review may take judicial notice of data in the 
records of the Branch Office of the Judge Advocate General in the 
Theater of Operations where the case is being considered, pertaining 
to a former trial of the accused (44-228). 

9. The value of Government property issued for the military 
service is that given in the official price lists of which the court 
may take judicial notice (30-Sup. 1533). But this rule cannot be 
used when the articles in question are salvage and reclaimed items 
no longer in serviceable condition (47-297). 

Judicial notice of foreisn laws cannot be taken. They must be pleaded and proved like 
any other fact. Neither can they be proved by parol evidence if objected to; an official 
publication or duly authenticated copy is the best evidence <48-180-181). 
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COURTS-MARTIAL— LIMITATIONS UPON 
PROSECUTIONS 

ARTICLE 39. As to Time. Except for desertion or absence with- 
out leave coymnittecl in time of tvar, or for mutiny or murder, no 
person subject to military law shall be liable to be tried or punished 
by a court-martial for any crime or offense committed more than two 
years before arraignment of stick person: Provided, That for deser- 
tion in time of peace, rape or for any crime or offense punishable 
under articles 93 and 94 of this code the period of limitations upon 
trial and punishment by court-martial shall be three years: Provided 
further, That the period of any absence of the accused from the 
jurisdiction of the United States, and also any period during which 
by reason of some manifest impediment the accused shall not have 
been amenable to militaiy justice, shall be excluded in computing the 
aforesaid periods of limitation: Provided further. That this article 
shall not have the effect to authorize the trial or punishment for any 
crime or offense barred by the provisions of existing law: And pro- 
vided further, That in the case of any offeitse the trial of which in 
time of xvar shall be certified by the Secretary of the Department of 
the Army to be detrimental to the prosecution of the war or inimical 
to the Nation’s security, the period of limitations herein provided for 
the trial of the said offense shall be extended to the duration of the 
war and six months thereafter. (As amended by S.S.A. '48, effective 
Feb, 1, 1949) (See M.C.M. 67). 


ANNOTATION 

Pars. 

L In General s-5 

II. Impediments 6-ga 

III. When Statute Begins to Run 10 

IV. Time of War ii-14 


L IN GENERAL 

1. This Article does not apply to proceedings before amrts of m- 
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quiry nor to complaints of wrongs under Article 121 (12-579); not 
does it prevent an escaped prisoner being held, upon capture, to serve 
the remaining portion of the sentence from which he escaped (12-581, 
582). It does apply to prosecutions, after discharge, for frauds against 
the Government under Article 94 (12-172). Its application is to be 
based upon the olfense described in the specification rather than the 
Article under which it is laid. The limitation on an oflense properly 
chargeable under Article 93, but improperly laid under Article 96, 
is three, rather than two, years (M.C.M. 67). 

2. The limitation is a matter of defense to be specially asserted, and 
the accused must be advised of his right to plead it where it is 
apparent from the specification, or the evidence, that he may do 
so; being so advised, if he does not plead the limitation he will be 
held to have waived the right (12-172; 30-1261) (40-378 [2}, 396 [1]). 
It may be pleaded specially, or shown by evidence under a plea to 
the general issue, but in the absence of any evidence bearing upon 
the question, a general plea does not raise it (30-Sup. 1261) (40- 
396 [1}). (See M.C.M. 78a as to lesser offense barred by statute). 

3. Although it is the duty of defense counsel to advise the accused, 
before trial, of his right to assert the defense of the statute of 
limitations (M.C.M. 43b, 45b), when it appears from the charges, 
or accused’s plea, that the statute has run, the court is required to 
“bring the matter to the attention of the accused and advise him 
of his right” to assert such defense (M.C.M. 67). Unless the record 
shows affirmatively that accused was advised of such right, a con- 
viction of an offense barred by the statute, cannot stand (M.C.M. 
49g, 87b) (46-197-200) (49-61). 

4. If the plea is not allowed the accused must be afforded an oppor- 
tunity to present a defense upon the merits; and where a court per 
mitted the withdrawal of a plea of guilty and sustained a plea ol 
limitation, and subsequently, in proceedings in revision, in the 
absence of accused and without further plea or evidence, revoked ii^ 
former action and proceeded to a conviction and sentence, it wu,'. 
held that there was no trial and that the findings and sentence wck 
illegal and void (30-1261 (40-395 [31]). 

5. For the purpose of a plea of the statute of limitations a morning 
report entry which is of secondary and hearsay origin fe.g. based 
upon a report received from another organization or detachment) is 
not sufficient to establish the date of an absence without leave (30- 
Sap. 1507) (40-395 [18]). But see Art. 37, Annotation, par. 59. 

II. IMPEDIMENTS 

6. Under a plea of limitation the burden is upon the prosecution 
to prove the absence or other impediment to take the case out of the 
statute (30-1262) (40-396 Is]). 
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7. The fact that the offense was concealed, or remained unknown 
to the military authorities, or that the whereabouts of accused was 
unknown, will not prevent tke running of the statute {12-171, 172). 

8. If the period of iimitatiim has run, but there is an allegation in 
the specification that the accused was out of the jurisdiction of the 
United States for a period sufficient to bring the case within the statu- 
tory period, and the accuse i pleads the limitation, evidence upon the 
question of such absence 'should be taken before decision upon the 
special plea. When the special plea was overruled and the case pro- 
ceeded to trial under the gener^ issue, it was held that inasmuch as 
the defense of the statuie was equally available under the general 
issue, and as the evideme clearly showed that the accused was in a 
foreign country for a period sufficient to take the case out of the 
statuie, his rights were not prejudiced (30-1262) (40-396 [3}). 

8a. An accused was arraigned and tried March 29, 1946, for an 
absence without leave which initiated in Italy March 22, 1944, and 
the. evidence showed that he was in Italy during his entire absence. 
He pleaded the statute of limitations (which under the Article then 
in force was two years). The plea was overruled upon the ground 
that accused had been “outside” the jurisdiction of the United 
States. It was held that since the accused was, during the entire period 
of his absence, within the territorial limits of a country in which 
our military authorities exercised court-martial jurisdiction, he was 
not absent “from the jurisdiction of the United States” within the 
meaning of this Article, and that his trial was in plain violation 
thereof, and was unauthorized (46-200). 

9. Confinement in a prison in the United States is not an “impedi- 
ment” to the running of this statute (30-1262) (40-396 [3}); and one 
who is employed on an Army transport is not absent from the “juris- 
diction of the United States,” particularly when he has not attempted 
to conceal his identity by an assumed name (12-174). 

9a. The mere filing of a petition for a writ of habeas corpus by 
an accused, which petition is eventually dismissed, the writ never 
having been issued and the court-martial proceedings not having 
been stayed by the Federal court, created no impediment to the 
exercise of the military’ jurisdiction, and the time during which such 
petition was pending is not to be excluded in computing the period 
of limitation under this Article (46-200, 201). 

IIL WHEN STATUTE BEGINS TO RUN 

10. Escape, absence without leave, and desertion, are not contin- 
uing offenses, and the statute begins to run from the date when 
accused escaped from, or left, military control (12-174; 30-1260). In 
fraudulent enlistment under Article 54, the limitation runs from the 
date of receipt of first pay or allowances (30-1260) (40-396 [2}) 
(M.C.M. 67). 
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11. In World War I a desertion occurring on or after April 6, 
1917, and before Marcli 3, 1921, was “in lime of war” (30-352. 2203) 
(40-416 [4]). 

12. Desertion from an organization in China during the “Boxer 
Uprising” (12-173) or in the Philippines during the Philippine Insur- 
rection (12-410) was held to be “in time of war.” 

12a. As to World War II, the United States of America entered a 
state of war on December 7, 1941 (45-486). 

13. When the United States is engaged in war, although the theatre 
of operations is outside the territorial limits of the United States, it 
is “time of war” at home as well as abroad (12-425). 

14. The character of a peace time desertion which continues into, 
or through, a time of war is not thus changed to a wartime desertion 

(30*352) (40-416 [4]) (46-278). 

ARTICLE 40. As to Number. No person shall, without his con- 
sent, be tried a second time for the same offense; but no proceeding 
in which an accused has been found guilty by a court-martial upon 
any charge or specification shall be held to be a trial in the sense of 
this article until the reviexuing and, if there be one, the confirming 
authority shall have taken final action upon the case. 

No authority shall return a record of trial to any court-martial for 
reconsideration of— 

(a) An acquittal; or 

(b) A finding of not guilty of any specification; or 

(c) A finding of not guilty of any charge, unless the record shows a 
finding of guilty under a specification laid under that charge, which 
sufficiently alleges a violation of some Article of War; or 

(d) The sentence originally imposed, with a vieio of increasing its 
severity, unless such sentence is less than the mandatory sentence fixed 
by law for the offense or offenses upon which a conviction has been 
had. 

And no court-martial, in any proceedings on revision, shall recon- 
sider its finding or sentence in any particular in which a return of the 
record, of trial for such reconsideration h hereinbefore prohibited. 
(See M.CM, 68, 72b). - . 


ANNOTATION . Pars. 

I. In General i-g 

11 . Courts of Inquiry, etc. ............... 4 

HI. Disciplinary Action Under A. W. 104 .. 5-7 

IV. Jurisdiction of Former Court 8 8a 

V. Action of Reviewing Authority ... 9 

VI. Same Offense 10-13 

VII. Withdrawal, Discontinuance, or Mis- 
trial 14-16 
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VIIL Trial by Both Military and Civil 


Courts 17-20 

IX. Reconsideration 21-24 


(See also Article 52— Rehearings) 

I. IN GENERAL 

1 . It has always been the law that the right to plead double Jeop- 
ardy, like the statute of limitation as to time, may be waived by 
the accused (12-167). Therefore double jeopardy must be pleaded 
and proved in order to be asserted (30-1254) (40-397) [3}). Mere 
failure to interpose the plea does not constitute a waiver. The record 
must show affirmatively that accused consented to the second trial 
with full knowledge of his rights (47-175). 

2. Double jeopardy exists when the accused has had a former trial, 
by a court of competent Jurisdiction, for the same offense, duly prose- 
cuted to final conviction or acquittal, and, in case of conviction, 
finally acted upon by the reviewing, and in certain cases the confirm- 
ing, authority (12-167). 

2a. An accused was originally brought to trial for the larceny 
of a ring from Mr. H. An amended specification was filed charging 
him with the larceny of the same ring from Mrs. H. of which he was 
convicted. The reviewing authority disapproved the findings (be- 
cause accused had been convicted of a different offense than the one 


originally charged) and restored accused to duty. He was again 
brought to trial for the same larceny from Mrs. H. and pleaded 
double Jeopardy. Held that the reviewing authority’s unqualified 
disapproval of the first record, including the findings and sentence 
under the amended specification, without ordering a rehearing (see 
Article 52) was a final consummation of that trial which operated 
as a bar to a subsequent prosecution for the same offense (43-424).* 

3. Consideration by the court of previous convictions in determin- 
ing sentence is not a violation of this Article (12-541, 542). 

II. COURTS OF INQUIRY, ETC. 

4. Previous proceedings of a court of inquiry, or an investigation 
by a board having no power to punish, do not constitute a double 
Jeopardy (12-170); (30-1256) (40-397 [2])- 


♦ An accused was tried in- 1S>48 for desertion "on or about December 9. 1941” (wartime). 
Prior to pleading to the general issue, defense made a motion in bar of trial on the ground 
that accused went absent without leave prior to December 7, 1941, (prior to the beginning 
of war) and his offense, was therefore barred by the statute of limitations (A.W.39). The 
court "suspended action” on the motion becau^ the specification as drawn alleged that the 
desertion occurred December 9, 1941. The |>tosecution's evidence tended to show that the 
desertion was on December 9 as alleged, while defense witnesses testified that accused went 
absent without leave on December 6 , 1941, Thereupon the court was closed and upon opening 
the president announced that the plea in bar was sustained. The record was then duly 
authenticated. The reviewing, authority returned it to the court for reconsideration of |ts 
ruling sustaining the plea in bar. The court, without further evidence, reconsidered its 
^ornicf* action, overmieef the plea, and convicted and sentenced tiie accused. The record 
heldl 'not legally sufficient because, the court's original action was tantamount to a finding 
of not guilty ■ (having beert based rieCewarily upon a finding of fact as to the date when the 
offense had been committed) and the reviewing authority had no power to return the record 
for reconsideration (48-183. 1S4). See A.W.21. Atioo. par. 17, 
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IIL DISCIPLINARY ACTION UNDER A.W. 104 ' 

5. Aothorized disciplinary action under the 104th Article o£ War 
constitutes a bar to trial by court-martial for the same act or omis- 
sion for which the punishment was given, but it is not a bar to trial 
for an offense growing out of such conduct (30-1258) (40-462 [3]). 
The making of a false claim against the Government (Art. 94) is not 
a minor offense punishable under Article 104 (Disciplinary Power of 
Commanding Officer), and purported punishment therefor under the 
latter Article is not a bar to a trial by court-martial for the same 
offense (44-193). 

5a. An accused, in a trial for an absence without leave, pleaded 
double jeopardy in that on his return from the unauthorized absence 
he had been “placed under restrictions” for a certain period and re- 
stored to duty. The evidence showed that the restrictions were im- 
posed, not as a punishment for the absence without leave, but as 
an administrative measure to secure accused’s presence pending re- 
view of a general court-martial record of his trial for a previous 
offense. Held that the plea in bar was properly oveiTuled (46-334). 

6. The reduction of a noncommissioned officer is not a punishment 
authorized under A.W. 104, consequently such reduction constitutes 
no bar to trial for the same act which caused the reduction. It may 
be taken into consideration, however, in determining the sentence 
(12-519; 30-1259) (40-397 [3}). 

7. An admonition, or warning against certain conduct, not in- 
tended as a reprimand or other punishment under A. W. 104, is not 
a bar to trial for the offenses involved (30-1258) (40-462 [3]). See 
also Article 104, Annotation, Sec. VI. 

IV. JURISDICTION OF FORMER COURT 

8. A former trial, in order to constitute a bar, must have been by 
a court having jurisdiction. In order to have jurisdiction the court 
must be legally constituted, otherwise its proceedings are void and 
constitute no bar (12-167; 30-1257) (40-397 [1}). So, when the court 
was not sworn (12-167; 30-1345), or the accuser sat as a member 
(30-1257) (40-397 [2]), the proceedings constitute no bar to a sub- 
sequent trial. The same is true when the case was tried by a court 
to which the charges had not been referred (30-1318) (40-395 [32]); 
but when a case was referred for trial to Captain W., trial Judge 
advocate of a duly constituted general court-martial, and, before trial, 
another general court was convened by the same authority, of which 
second court, Captain W. was also named trial Judge advocate, and 
Captain W. brought the case to trial before the second court, the pro- 
ceedings were held valid in every respect (30-Sup. 1318) (40-397 [5]). 
And if a case is tried by a court to which It was not referred, the re- 
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viewing authority may ratify the court’s action and act upon the 
sentence (44-54). 

8a. If a noncommissioned officer is tried by a summary court with- 
out being informed of his right to object thereto (see Art. 14), and 
such proceedings are vacated and declared a nullity, it is not a bar to 
a subsequent trial for the same offense by a special or general court 
( 45 - 3 » 4 )- 

V. ACTION OF REVIEWING AUTHORITY 

9. A former trial in which the reviewing authority erroneously dis- 
approved the proceedings upon the ground that the court had no 
jurisdiction, is, nevertheless, a bar to a subsequent prosecution for 
the same offense. At the second trial the accused may plead the 
former jeopardy and thus raise the question whether the first court 
did, in fact, have jurisdiction (30-1257) (40-397) [2]) (45-49). See 
Article 14, Anno, pai. 3. 

VL SAME OFFENSE 

10. In order to constitute double jeopardy the second trial must 
be for the same offense (12-167); and if it is, in reality, the same 
offense, though charged under a different description and a different 
Article, it is, nevertheless, double jeopardy. A soldier tried for absence 
without leave cannot legally be brought to trial again for the same 
offense charged as desertion (12-169; 30-1501) (40-397 [1]). In fraudu- 
lent enlistment under Article 54 a soldier cannot be tried again upon 
a specification based upon the same enlistment, but alleging other 
misrepresentations or concealments which were not known at the 
time of the first trial, because it is not the fraudulent representations, 
but the procuring of the enlistment by means thereof, and the receipt 
of pay or allowances, which constitute this offense (12-169, 170). 
It would seem from the decisions cited that if either offense involved 
includes the other, a second trial is barred. See also Art. 21, Anno, 
par, 14, 

10a, The trial and conviction of an officer for being drunk and 
disorderly in uniform in a public place under identical specifications, 
one laid under Article 95 (Conduct Unbecoming) and the other 
under Article 96 (General Article) does not constitute double 
jeopardy. It should, however, be considered as a single offense in 
fixing punishment (43-96). 

11. Trial, conviction, and disapproval of findings and sentence 
upon a charge of manslaughter is not a bar to subsequent trial for 
mutiny committed upon the occasion of the homicide, although the 
latter is alluded to in the specifications for mutiny as an aggravating 
incident (12-169). 

12. Trial for taking a letter addressed to another person from the 
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mails and opening it, in violation of the postal laws, is not a bar to 
a subsequent trial Cor the larceny of the same letter and its con- 
tents (^-1255) (40-397 [»])• 

13. A former acquittal may constitute a good defense to a sub- 
sequent trial tor another ollense although it is not a bar to the trial. 
An acquittal, based upon testimony of the accused upon a material 
point, is a complete defense to a subsequent prosecution of the same 
accused for perjury in so testifying if there Is no substantial evidence 
in the second case in addition to, or differing from, that given in 
the first case (30-1255) (40-451) CSS})* (See Art. 21, Anno., par. 14). 

VII. WITHDRAWAL, DISCONTINUANCE, 

OR MISTRIAL 

14. The former trial must have proceeded to final determination. 
If, after arraignment, the charges are wiihtlrawn and new ones pre- 
ferred upon which the accused is rearraigned, or one of several dis- 
tinct charges is withdrawn pending trial and after trial upon the 
remaining charges the accused is brought to trial anew upon the 
charge thus withdrawn; or if after trial begun, but continued with- 
out a finding, the accused is again brought to trial upon the same 
charge, there is no double jeopardy (12-167, 168) (46-276, 277) (49-62, 

63). 

15- If the first court fails to reach a finding, or becomes reduced 
below the required minimum of members, or is dissolved, or when 
for any cause, without fault of the prosecution, there is a mistrial, 
or the trial is terminated or the court dissolved before final acquittal 
or conviction, there is no former jeopardy (12-167, 168). 

1 6 . Withdrawal or nolle proseque of charges is not a bar to sub- 
sequent trial. Charges once accepted and referred to a court for trial 
cannot be withdrawn except by order of the convening authority 

(12-490) (46-276, 277). 

VIII. TRIAL BY BOTH MILITARY AND CIVIL COURTS 

17. A person subject to military law may be held answerable for 
both the military and civil aspects of the same act. Thus a soldier 
who kills his superior officer upon a military reservation may be tried 
by the civil courts or military courts for the homicide, and also by 
the military courts for the military offense of assaulting his superior 
officer in violation of article 64 (12-122, 168, 169). But the same act 
involving a crime cannot, after acquittal or conviction in a court of 
competent Jurisdiction, be made the basis of a second trial for that 
crime in the same or another court, civil or military, of the same 
government. Although the same act, when committed in a State, 
might constitute two distinct offenses, one gainst the United States 
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and one agamst the State, for both of which the accused might be 
tried, that rule does not apply in territories where the civil courts 
derive their authority from the Federal government (The Grafton 
case, go6 U. S. 353, cited in 12-170). 

17a. Conviction by a civil court for disorderly conduct is. not a 
bar to. the trial of an officer by court-martial for the same acts 
charged as a violation of Article 95. Article 40 prohibits a second 
trial for the same offense. Disorderly conduct in violation of the 
civil law, and conduct unbecoming an officer and a gentleman in 
violation of the military law are distinct offenses, and the civil court 
did not, and could not, try the accused for his purely military offense 
(46-333, 334). The same principle would apply in a case of conduct 
to the discredit of the military service under Article 96, or any case 
involving distinct offenses, one civil and the other military. 

18. Trial by a State court is not a bar to trial for the same offense 
by a court-martial, but the fact that a sentence, or portion thereof, 
by the State court has been served should be taken into consideration 
by the reviewing authority (30-1428). 

19. If the civil authorities demand delivery of a soldier to be tried 
for an offense for which he has already been tried by court-martial, 
he should be surrendered under the 74th Article, leaving the question 
of double jeopardy to be raised by habeas corpus, or otherwise, before 
the proper tribunal, it being a judicial question which cannot be 
decided by the military authorities (12-171). 

20. In cases of double amenability, that jurisdiction which is first 
fully attached will generally be allowed to have precedence (12-168). 
When a homicide has been committed by a soldier in the discharge 
of his duty, it is to the advantage of the military service and the sol- 
dier that the military jurisdiction vest before the civil courts assume 
jurisdiction. Whenever a soldier commits an act which is liable to 
cause the civil courts to take action, and the offense is one which 
may be excused as being in the performance of duty, charges should 
be preferred immediately with a view to vesting the military juris- 
diction (12-170). 

IX. RECONSIDERATION 

21. The reconsideration of findings upon proceedings in revision 
is not a second trial. The original and revised proceedings are parts 
of one and the same trial (12-170); but when a sentence has been 
construed as operating to forfeit $14 of pay for one month, proceed- 
ings in revision which purport to increase the sentence to ^14 per 
month for three months (which was what the court probably in- 
tended originally) are in contravention of Article 40 (30-Sup. 1394) 
(40-397 [6]). 

2 la. An accused stands acquitted of all material allegations which 
are excepted by the court in its finding of guilty. It follows that the 
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court, on a i-econsideration by order of the reviewing authority, 
cannot find accused guilty as originally charged because to do so 
would be in direct violation of the prohibition contained in this 
Article against a reconsideration of any finding of not guilty (43- 
140, 141). 

. 22. Reduction of a noncommissioned officer, or private first-class, 
to the grade of private cannot be added to a sentence by proceedings 
in revision unless the mandatory sentence fixed by law for the offense 
upon which the conviction was had includes such reduction, A non- 
commissioned officer was convicted of an offense which was punish- 
able “as a court-martial may direct”. The court adjudged a sentence 
including confinement at hard labor, but failed to include reduction 
which, under the regulations then in force, was required when a non- 
commissioned officer was sentenced to confinement or hard labor with- 
out confinement, it was held tliat reduction could not be added to 
the sentence by proceedings in revision because the court was not 
required by law to impose a sentence in the first instance which woukl 
include reduction, and that the only course left to the reviewing 
officer was to approve only so much of the sentence as did not in- 
clude confinement or hard labor without confinement (30-1394) 
(40-397 [6]). 

22a. An accused was convicted of murder in violation of Article 
92 and sentenced to dishonorable discharge, total forfeitures, and 
confinement at hard labor for fifty years. The reviewing authority 
returned the record to the court for reconsideration because the sen- 
tence imposed was less than the mandatory sentence fixed by Article 
92. Upon reconsideration the court sentenced the accused to dis- 
honorable discharge, total forfeitures, and imprisonment for life. 
This procedure was correct. See paragraph (d) of this Article (43- 
426-428). An illegal sentence is null and void and in such case the 
leviewing authority should return the record to the court for pro- 
ceedings in revision to revoke the void sentence and adjudge a new 
and legal sentence; a “rehearing” is not proper (43-910; 47'290, 291). 

23. A court may reconsider any finding before the same is an- 
nounced or the court has opened to receive evidence of previous 
convictions; and the court may reconsider any finding of guilty on 
its own motion at any time before the record of trial is authenticated 
and sent to the reviewing authority (M.C.M. ySd). Likewise the 
sentence may be revised by the court, upon its own motion, so as 
to increase or decrease its severity at any time prior to the authentica- 
tion of the record and its transmission to the reviewing authority, but 
not thereafter, except as provided in Article 40, when the sentence 
is less than the mandatory sentence fixed by the Article under 
which accused was convicted (45-5, 6). See Art. 37, Anno. par. 65; 
also Art. 33, Anno. par. 5. 
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23a. A case was tried March 8, 1943. The record was completed, 
authenticated, and prepared for transmission to the reviewing au- 
thority March 20, 1943. On March 23, 1943, the court reconvened 
by orcier of its president and "amended the record" by adding a dis- 
honorable discharge and total forfeitures to its original sentence. 
The amended sentence was approved by the reviewing authority on 
March 31, 1943. Held that the action taken by the court on March 
23 was void and of no effect (43-184, 186). See Article 33 (Records 
of General Courts-Martial) Annotation, par. 5. 

24. The sentence upon rehearing may not exceed that adjudged 
upon the original trial (30-1394) (48-133, 134). (See Article 52— 
Rehearings). 



CHAPTER Vn 


COURTS-MARTIAL-PUNISHMENTS 


ARTICLE 41. Cruel and Unusual Punishments Prohibited. 
Cruel and unusual punishments of every kind, including flogging, 
branding, marking, or tattooing on the body, are prohibited. (See 
M.C.M. 115). 

ANNOTATION 

Pars. 


L In General 1-9 

II. Cumulative Punishments 10 


I. IN GENERAL 

1. When ihe sentence is discretionary a court-martial may impose 
any punishment sanctioned by the customs of the service although 
not included in the list of usual punishments contained in regula- 
tions (12-542), but punishments formerly sanctioned, but now obso- 
lete, such as wearing a ball and chain, shaving the head, and “drum- 
ming out” of the service are not allowable (12-546). 

2. Military duty cannot be imposed as a punishment, not because 
it is cruel or unusual, but because it would tend to degrade it to 
the prejudice of the service. Thus extra tours of guard duty, or an 
additional period of service after the expiration of a soldier’s enlist- 
ment, would be improper punishments (12-547). 

3. A sentence to solitary confinement is unauthorized (12-561) al- 
tliough solitary confinement may be imposed as a disciplinary measure 
for tlie infraction of prison regulations. 

4. An indefinite sentence to confinement is illegal (12-561). The 
legality of a sentence to confinement at hard labor “for the duration 
of the war plus six months” is extremely doubtful (43-141). 

5. A sentence to carry a loaded knapsack weighing 24 pounds 
every alternate hour each day, from sunrise to sunset, has been held 
to be “excessive and exceptional” (12-575). 

6. A forfeiture of pay imposed by a court-martial as a punishment, 
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unlike a fine imposed by a civil court, cannot be paid in cash, but 
is enforceable against pay only, and continues until pay accrues and 
has been collected to satisfy it (30-248) (40-232). See Article 45, 
Anno. par. 10c. 

7. While this Article is applicable directly to sentences of courts- 
martial, violations of it by individuals subject them to charges under 
the g6th or other appropriate article. Thus tying up by the wrists, 
immersing in water, striking or flogging, gagging, have all been held 
to be improper methods of discipline (12-583, 584; 30-1490) (40-398). 
See Article 96, Anno, par. 4h, 

8. A sentence of dismissal for an officer who addressed abusive lan- 
guage to a sentry who refused, upon the officer’s order, to leave his 
post to care for the officer’s horse, was held to be a reasonable punish- 
ment because to interfere with a sentry in the performance of his 
duty is a serious offense (12-584). 

9. When a reprimand is imposed, its quality is discretionary with 
the officer who is to execute it, and he may make it as severe as he 
deems appropriate without being chargeable with adding to the 
punishment (12-565, 566). 

II. CUMULATIVE PUNISHMENTS 

10. Sentences to confinement imposed at two successive trials, al- 
though approved on the same day, are cumulative; also where a 
prisoner under sentence is brought to trial a second time and sen- 
tenced to confinement. A cumulative sentence will commence on 
the date when the pending sentence terminates whether by expira- 
tion or remission. When a prisoner escapes, enlists, deserts, is appre- 
hended, tried for desertion, convicted and sentenced to confinement, 
the sentence is cumulative and takes effect upon the expiration of 
the sentence from which he escaped (12-581). 

ARTICLE 42. Places of Confinement; When Lawful. Except 
for desertion in time of war, repeated desertion in time of peace, and 
mutiny, no person shall under the sentence of a court-martial be 
punished by confinement in a penitentiary unless an act or omission 
of which he is convicted is recognized as an offense of a civil nature 
and so punishable by penitentiary confinement for more than one 
year by some statute of the United States of general application within 
the continental United States, excepting section 289, Penal Code of 
the United States, 1910, or by the law of the District of Columbia, 
nr by way of commutation of a death sentence, and unless, also, the 
period of confinement authorized and adjudged by such court-martial 
is more than one year: Provided, That when a sentence of confine- 
ment is adjudged by a court-martial upon conviction of two or more 
acts or omissions any one of which is punishable under these articles 
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by confinement in a penitentiary, the entire sentence of confinement 
may be executed in a penitentiary: Provided further, That peniteri- 
tiary confwernent hereby authorized may be served in any peniten- 
tiary directly or indirectly under the jurisdiction of the United States: 
Provided further, That persons sentenced to dishonorable discharge 
and to confinement not in a penitentiary shall be confined in the 
United States Disciplinary Barracks or elsewhere as the Secretary of 
War or the reviewing authority may direct, but not in a penitentiary. 
(See M.C.M. 90). 

ANNOTATION 


Pars. 

I. In General 1-5 

11 . Who Designates 6-8 

HI. Various Offenses 9- 13b 

IV. Commitment 14-15 

V. Sec. 289, Federal Penal Code 16 


I. IN GENERAL 

1. The term "penitentiary” means a civil prison— as the United 
States penitentiary, the public prisons and penitentiaries of the sev- 
eral states and territories. The term “state prison” is equivalent to 
"penitentiary” (12-166). An institution which is in fact a peniten- 
tiary cannot be designated a military prison and thereby legalize con- 
finement in it for purely military offenses (12-556). The penitential) 
of the Canal Zone may be designated in a proper case (30-1608) 
(40-399 [6}).^‘ 

la. Confinement in a Federal correctional institution or reforma- 
tory is authorized only for an offense punishable by confinement in 
a penitentiai7. Penitentiary confinement is not authorized for de- 
sertion (unless repeated) in time of peace (42-15, 273, 324) (44-280). 
Penitentiary confinement is not authorized for the offense of mis- 
behavior before the enemy in violation of Article 75 (43-425). Nor 
is it authorized for unlawfully selling Government military property 
in violation of A.W. 84 (47-122). Penitentiary confinement is author- 
ized for the following offenses only: Desertion in time of war; re- 
peated desertion in time of peace; mutiny; or an offense of a civil 
nature made punishable by such confinement for more than one year 
by a Federal statute of general application within the continental 
United States (except sec. 13, Fed. Penal Code) or by the law of the 
District of Columbia; or as commutation of a death sentence (M.C.M. 

90)- 

* The term ‘ 'penitentiary' y includes "Federal reformatory," and thus a Federal reformatory 
niay tw designated .is the place or confinement only when penitentiarv rnnrinement is author- 
ised ( 49 -^ 3 ) 
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lb. Penitentiary confinement is not authorized for assault with 
intent to do bodily harm under Article 93, nor for willful disobedi- 
ence of a superior officer under Ankle 64 (42-273) (43-340). But 
penitentiary confinement is authorized for an assault with intent to 
do bodily harm with a dangerous weapon (43-427, 428). 

1C. Confinement in a Federal reformatory is not authorized for 
the offense of making disloyal statements in violation of Article 96, 
unless it is shown that such statements were made with intent to 
cause insubordination, disloyalty, mutiny, or refusal of duty in the 
military or naval forces (42-361). Penitentiary confinement is au- 
thorized for the offense of attempting to create a mutiny in violation 
of Article 66 (44-10). 

id. Confinement in a Federal reformatory is not authorized for a 
mail orderly convicted of wrongfully opening a letter prior to its re- 
ceipt by the addressee in violation of Article 96. To constitute an 
offense under the postal laws, and hence to justify such confinement, 
the theft of mail must occur while it is in the custody of the Post 
Office Department. A military mail orderly is an agent of the ad- 
dressee, not of the Post Office Department (44-15, 291, 292) (48-85). 

2. The effect of this Article is to prohibit confinement in a peni- 
tentiary for purely military offenses, except those named in the article, 
viz., desertion in time of war, repeated desertion in time of peace, 
and mutiny (12-165, 415) (43-308) (45-384). However, although an 
offense be charged as a violation of the articles of war and tried by 
court-martial {e.g., murder under Article 92, larceny under Article 93, 
fraud against the government under Article 94, or a disorder or neg- 
lect under Article 96), if it is a crime or offense punishable under the 
civil law by penitentiary sentence for more than a year, the confine- 
ment may be in a penitentiary (12-166). A civilian internee, if con- 
victed by court-martial of an offense of a civil nature, and sentenced 
to confinement for more than a year, may be confined in a peniten- 
tiary. In cases in which a penitentiary is not authorized or desig- 
nated, such internee may be confined in the United States Disciplinary 
Ban'acks or a military post, station or camp (43-55). The crime of 
blackmail charged as a violation of Article 96 may be punished by 
Penitentiary confinement (44-422) (45-425). Penitentiary confine- 

ment is not authorized for accepting money by a sergeant from 
soldiers for passes, nor for accepting gifts of money from soldiers 
under false pretenses (46-201). Nor is it authorized for the offense 
of misappropriation of Government military property under Article 
94 (47-63). Nor for the misapplication of such property (49-63,64). 

2a. When the period of confinement for the offense involved 
(e.g. larceny of property of the value of I50) is limited to one year 
by paragraph 117c, confinement in a penitentiary is not 

authorized. Not only must the offense be punishable, under some 
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Federal statute, by imprisonment for more than one year, but con- 
finement in excess of one year must be authorized by the Manual for 
Courts-Martial (42-324) (45-425). Although alleged in one specifica- 
tion, two larcenies not shown to have been committed at the same 
time and in a single transaction, cannot be aggregated so as to 
authorize penitentiary confinement (45-463; 47 ' 63 » 64). 

gb. Escape from confinement in violation of Article 69 is purely 
a military offense although the escape be from a penitentiary, and 
such escape is not punishable by penitentiary confinement (43-37^)- 
See par. g this Annotation. 

2C. The offense of selfimaiming for the purpose of unfitting oneself 
for the full performance of military duty, in violation of Article 96, 
is a purely military offense, and is not punishable by penitentiary 
confinement (44-516). See Article 96, Anno., par. 7a (47-244, 245). 

2d. Failure to suppress a mutiny in violation of Article 67 is not 
punishable by penitentiary confinement. Although such confinement 
is authorized for mutiny. Article 42, being a penal statute, must be 
strictly construed, and mere failure to suppress a mutiny is not 
mutiny as the term is used in this Article (45-232). 

3. The place of confinement should not be designated by the court, 
but by the reviewing, or confirming authority (M.C.M. 87b). If a 
military post or prison has been designated, and the prisoner com- 
mitted, the place cannot be changed to a penitentiary. A change in 
the place of confinement may be made provided no more severe 
species of confinement is involved in the transfer (12-565). 

4. A sentence to a penitentiary imposed by a military tribunal is 
not required to follow the statute as to its duration, but in adjudging 
sentence in a penitentiary case courts-martial should be guided by 
the statute as indicating a reasonable measure of punishment (12-166), 
and in time of peace the sentence cannot exceed that fixed by the 
Federal statute or law of the District of Columbia (Art. 45). 

5. A sentence may not be executed in a penitentiary unless it ex- 
ceeds one year (30-1607) (40-399 [3]) (42-273) (44-58). 

11 . WHO DESIGNATES 

6. The designation of the place of confinement is the province of 
the reviewing authority (12-546) (M.C.M. 87b); however, in the 
absence of the reviewing authority overseas, the sentence having been 
duly approved by him, but no order published prior to his departure, 
the order may be published by the W^ar Department induding- 
designation of the place of confinement (30-1384) (40-403 [6]). But 
the order may be published by the reviewing authority not^vithstand- 
ing he has left the continental limits of the United States (44-230). 

. 6a. When it appears that the accused is a constitutional psychopath. 
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and the case is one in which penitentiary confinement is authorized, 
it is recommended that a penitentiary or Federal reformatory be 
designated in preference to the Disciplinary Barracks (44-280, 281). 

7. A military prisoner committed to the U. S. disciplinary bar- 
racks cannot legally be confined elsewhere unless in a place which 
has been designated by the Secretary of War as a branch of the disci- 
plinary barracks (30-1607). 

8. If the reviewing authority approves a sentence of more than one 
year confinement and designates a U. S. penitentiary as the place of 
execution, and the record is held by the board of review not legally 
sufficient to support a sentence of more than one year, confinement 
in a penitentiary is not authorized (30-1607) (40-399 [3]). In such 
case the reviewing authority must change the place of confinement. 
In practice the reviewing authority usually does not designate the 
place of confinement until after the board of review has acted upon 
the case. 

8a. The authority who designates the place of confinement, or 
higher authority, may change the place of confinement of any 
prisoner under his jurisdiction. But when the Disciplinary Barracks, 
or military prison or post has been designated, the place thereafter 
cannot be changed to a penitentiary under the same sentence 
(M.C.M. 94). 

III. VARIOUS OFFENSES 

9. Confinement in a penitentiary for several offenses one of which 
is punishable by penitentiary confinement, is authorized only when 
the various convictions are the result of the same trial. A military 
prisoner serving a penitentiary sentence who escapes therefrom cannot 
be sentenced by a military tribunal to a penitentiary for the escape 
(30-1607, 1609) (40-399 [5]) (43-378). 

10. In larceny charged in several specifications, when the value of 
the articles stolen, as found under any one specification, is not suf- 
ficient to make grand larceny, but the aggregate value under all 
specifications is sufficient, the several larcenies cannot be aggregated 
if they were separate and distinct transactions, and penitentiary con- 
finement is not authorized (30-1612) (40-399 [2]). 

11. In larceny when there is no proof of the value of the stolen 
articles, but it is shown that they were "usable” and they are articles 
such that common experience indicates a value more than required 
for grand larceny, penitentiary confinement is authorized (30-1612) 
(40-399 {2}).* 

12. While forgery is a penitentiary offense under the Federal penal 

* In the "Hesse jewels case” it was held that "the law is not so rigid or whimsical as to 
forbid the members of a court-martial, in an exceptional case, from drawing upon common 
experience in determining that the value of specific property, or a mass of property, _ of 
obviously great value exceeds the statutory limit- of $50," (48-188, 189) thus warranting 
penitentiary confinement (M.C.M. H7c),- 
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code, the forgery of a furlough or pass by a soldier, considered in its 
military aspect, does not usually indicate the moral turpitude which 
makes a penitentiary sentence appropriate (30-1610): and a peniten- 
tiary sentence is not considered authorized for the forgery by a sol- 
dier of an honorable discharge certificate of himself from the military 
service (30-1610) (40-399 [2]). 

13. As to wrongful sale, or application to personal use, of govern- 

ment property, penitentiary confinement cannot be awarded for the 
reason that section 36 of the Federal Penal Code which denounces 
these offenses has been held to be unenforceable (30-1611) (40- 

399 [2])- R has also been held that penitentiaiy confinement is not 
authorized for attempt to commit sodomy, nor for soliciting and pro- 
curing others to have illicit carnal intercourse (30-1613, 1614) (40- 
399 [2}), presumably for the reason that these specific offenses are 
not denounced by any Federal statute. These instances are here cited 
merely to emphasize the principle that, in order to authorize confine- 
ment in a penitentiary, the offense must be one which is punishable, 
under some Federal law then in force, by imprisonment in a peni- 
tentiary for more than a year. The Federal penal laws are subject 
to change, and each case is to be decided by the laws in force at 
the time (42-361). 

13a, Penitentiary confinement is not authorized for the offense 
of “committing a lewd and lacivious act upon a minor female child" 
because this offense is not denounced by any statute of the United 
States or the District of Columbia (42-213). Penitentiary confine- 
ment is not authorized for the offense of attempting to commit a riot 
in violation of Articles 96 (43-236), nor for committing a riot in 
violation of Article 89 (43-378). 

13b. It is the settled practice in militaiy courts to pennit peniten- 
tiary confinement in “bad check” cases xvhere the amount involved 
is more than I50 (45-282, 283). Penitentiary confinement is not 
authorized for the wrongful sale or larceny of Government military 
property of the value of less than I50, nor for the wrongful sale of 
other property of any value, because these offenses are not punish- 
able under any Federal statute by confinement for more than one 
year (47-63, 64). 

IV. COMMITMENT 

14. After the record of proceedings has been held by the review- 
ing authorities designated in A.W. 50 to be legally sufficient to sup- 
port the findings and sentence and the convening authority has been 
so advised, he needs no further authority to commit the prisoner to 
the penitentiary designated by the convening authority for confine- 
ment (30-1384) (40-399 [i}). In practice the War Department keeps 
officers exercising general court-martial jurisdiction advised as to the 
Federal prisons which are available for the commitment of militaiy 


COURTS-MARTIAL-PUNISHMENTS 


prisoners, and it is usually necessary to ask the War Department for 
authority to issue the necessary travel orders on account of the ex- 
pense involved. 

15. A military prisoner who is tried and convicted of an offense 
punishable by confinement in a penitentiary may not be committed 
to the penitentiary until he has served the existing sentences to con- 
(inement theretofore adjudged against him or until the unexecuted 
portions thereof have been remitted (30-Sup. 1607) (40-399 [4]). 

V. SECTION 289, FEDERAL PENAL CODE 

16. Section 289 of the Federal Penal Code is especially exempted 
from consideration in the application of this Article so far as confine- 
ment in a penitentiary is concerned (30-1607). Said section 289 pro- 
vides in substance and effect that a violation of a state law committed 
on a Federal reservation, though not made penal by any law of Con- 
gress, may nevertheless be recognized and punished by the appro- 
priate Federal courts (M.L.U.S. 857) (Sec. 289, Fed. Penal Code is 
now Sec, 13). 


ARTICLE 43. Death Sentence— When Lawful; Vote on Find- 
ings AND Sentence. No person shall, by general court-rnartial, be con- 
victed of an offense for which the death penalty is made mandatory 
by law, nor sentenced to suffer death, except by the concurrence of 
all the members of said court-martial present at the time the vote is 
taken, and for an offense in these articles expressly made punishable 
by death; nor sentenced to life imprisonment, nor to confinement for 
more than ten years, except by the concurrence of three-fourths of all 
the members present at the time the vote is taken. Conviction of any 
offense for which the death sentence is not mandatory and any sen- 
tence to confinement not in excess of ten years, whether by general 
or special court-martial, may be determined by a two-thirds vote of 
those members present at the time the vote is taken. All other ques- 
tions shall be determined by a majority vote. (As amended by S.S.A. 
'48, effective Feb. 1, 1949). (See M.C.M. ySd, 80b, 116 & App. 9). 

ANNOTATION 

1. The death sentence may be imposed upon a conviction of sev- 
eral distinct offenses if any one of them is capital, although the others 
are not (12-165). 

2. In imposing the death sentence the court should not designate 
the time nor place for its execution. Such designation is for the re- 
viewing authority. If the court does so designate, that part of the 
sentence may be disregarded and a different time and place fixed 
(12-165). 
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3. If a court-martial imposes a sentence to confinement for more 
than ten years by a two-thirds vote only, the reviewing authority may 
cure the error by approving only so much of the sentence as involves 
confinement for a period of ten years or less (30-1280) (43-269, 37S, 
379). The error cannot be cured by remission of the excess confine- 
ment because such action would involve, first, the approval of an 
illegal sentence. But if a death sentence is illegally imposed (i.e. for 
attempted rape in violation of Article 96) the sentence is void and 
cannot be acted upon by the reviewing officer. The only remedy is 
to return the record to the court for proceedings in revision to 
revoke the void sentence and adjudge a new and legal sentence 
( 43 ' 9 . 10 )- 

3a. A dishonorable discharge and total forfeitures legally may be 
imposed with life imprisonment for a violation of Article gs (Murder 
and Rape) (43-425). 

4. Failure of the record to show that the sentence was concurred 
in by the requisite number, as here prescribed, is fatal. The number 
concurring must be the whole number which includes the requisite 
fraction, so where the record showed that three-fifths of a court 
of five members concurred, it was illegal (30-180) (40-400). 

4a. It has been held by the U. S. Circuit Court of Appeals, and, in 
effect, affirmed by the U. S. Supreme Court (Stout vs. Hancock, 146 F. 
2nd, 741; certiorari denied by the U. S. Sup. CL 30, April 1945) that, 
under the 43rd Article, in any case in which the death penalty may 
be imposed but is not made mandatory (e. g. under Articles 58, 59, 
64, 66, 75, 76, 77, 78, 81, 86, and 92) a conviction may be adjudged 
by a two-thirds vote of the court. A unanimous vote is necessary for 
conviction only in cases where the death penalty is made mandatory 
(e.g. Article 82-Spies) (45-128-132). The Article now specifically so 
provides (M.G.M. ySd, 8ob). 

5. Upon questions which may be decided by a majority, a tie vote 
is a negative (12-521). 

« « « « 

ARTICLE 44. Officers—Reduction to Ranks. When a sentence 
to dismissal may lawfully be adjudged in the case of an officer the 
senterice may in time of war, under such regiilatio7is as the President 
may prescribe, adjudge in lieu thereof reduction to the grade of 
private. (As amended by S.S.A. ’48, effective Feb. 1, 1949. The old 
.Article 44 has been dropped, and its present provisions are entirely 
new to our code). (See M.C.M. n6). 

ANNOTATION 

1. This Article applies only when dismissal, without other punish- 
ment, would otherwise be adjudged by the court. It should not be 
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applied unless the accused is within the age limits for induction and 
otherwise qualified to serve as a soldier (M.C.M. ii6c). 


ARTICLE 45. Maximum Limits of Punishment. Whenever the 
punishment for a crime or offense made punishable by these articles 
is left to the discretion of the court-martial, the punishment shall not 
exceed such limit or limits as the President may from time to time 
prescribe: Provided, That in time of peace the period of confinement 
in a penitentiary shall in no case exceed the maximum period pre- 
scribed by the law, which, under article 42 of these articles, permits 
confinement in a penitentiary, unless in addition to the offense so 
punishable under such law the accused shall have been convicted at 
the same time of one or more other offenses. (See M.C.M. 115, 116, 
117). 


ANNOTATION 


Pars. 

1 . In General i-4b 

11 . Form of Punishment 5'5b 

III. Previous Convictions 6-9 

IV. Forfeitures 10- 15b 

V. Restoiction to Limits 16 

VI. Plea of Guilty 17 

VIL Included Offenses 18-20 


1 . IN GENERAL 

1. A court may not exceed the prescribed limit of punishment al- 
though the olTcnse was committed before the present limits were 
fixed (12-415; 30-2226) (40-402 [i})- See M.C.M. 117 for maximum 
limits under present regulations. The prescribed maximum punish- 
ments, being applicable to enlisted men of the Army, are also ap- 
plicable to enlisted prisoners of war; and, though not requisite in 
point of law, should be applied to sentences imposed upon civilian 
internees (43-54). They also apply to officers and warrant officers 
as to confinement (M.C.M. 116c). 

la. In court-martial procedure the value of the subject matter 
determines the grade of offenses involving unlawful dominion over, 
01 disposition of. Government or private property in violation of 
Articles 83, 84, 93, 94 and 96, and it is essential that the value be 
expressly alleged and proved in order to support a sentence greater 
than the minimum (48-33, 34). 

lb. When the offense charged is not listed in the table of maxi- 
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mum punishments (M.C.M. 117c), is not analogous to any offense 
so listed, and there is no Federal statute applicable, the offender may 
be punished at the discretion of the court (45-134, 135). When the 
offense is not listed in the table of maximum punishments, or in- 
cluded in, or closely related to, an offense therein listed, then if the 
offense is denounced by a section of the U. S. Code of general appli- 
cation, the maximum penalty prescribed by the U. S. Code for that 
offense must control (47-242, 243). 

3. When the prescribed limit is applicable only in time of peace 
its application relates to the time when the offense was committed 
and not to the time of trial (30-1390) (40-402 [i]). 

3. Sentences of officers to loss of rank and promotion are not 
authorized (except under Article 44); but an officer may be 
suspended from rank, command, or duty. Suspension from rank in- 
cludes suspension from command, but does not affect his right to 
promotion, but does render him ineligible to sit as a member of a 
court-martial, court of inquiry, or military board, and deprives him 
of privileges depending upon rank. Suspension from command 
merely deprives the officer of authority to exercise military command 
or give orders to his juniors. It does not affect his right to promotion. 
Suspension from duty is analogous to suspension from command 
(M.C.M. n6h). 

4. In determining the limit of punishment for desertion with refer- 
ence to the manner of return to military control, the rule is thai il 
the accused initiates his return by surrendering himself to either the 
civil or military authorities the desertion is terminated by surrender, 
but if he be first apprehended by the civil authorities for a civil of 
fense and discloses his identity as a soldier to escape punishment there- 
for, his return to military control is regarded as terminated by appre- 
hension (30-Sup. 1510) (40-416 [15]). 

4a. The legality of a sentence to confinement at hard labor “for 
the duration of the war plus six months" is extremely doubtful 
Sentences to confinement should be for a definite term expressed in 
days, months, or years (43-141). 

4b. Two or more sentences of hard labor without confinement, the 
initial sentence remaining in whole or in part unsatisfied, are to be 
executed consecutively in the order of their effective dates (44-340). 
Where a prisoner is seizing consecutive sentences, his credit for 
good behavior is not to be deducted from each term, but his im- 
prisonment is considered as a single term for the aggregate of the 
several sentences (46-202). 

II. FORM OF PUNISHMENT 

5. While a specific form of punishment may be recommended, 
courts-martial cannot be ordered to adopt a particular form of punish- 
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ment in any case or class of cases in which the form of punishment 
is discretionary with the court (12-542) (40-Sup. 395 [55]). (See 
Art. 88). 

5a. The terms and wording of a reprimand or admonition are not 
fixed by the court (M.C.M, ii6e), but by the reviewing authority. 

5b. Hard labor, though not included in the sentence, may be 
required under a sentence to imprisonment (see Art. 37) and any 
person subject to trial by court-martial may be sentenced to con- 
finement at hard labor in a proper case; but an officer should not 
be so sentenced unless the sentence also includes dismissal, nor a 
warrant officer unless the sentence also includes dishonorable dis- 
charge. Confinement “without hard labor” should not be adjudged. 
Hard labor without confinement is proper, Tt is to be performed in 
addition to regular duties (M.C.M. ii6i). 

HI. PREVIOUS CONVICTIONS (See M.C.M. 79c) 

6. Any number of previous convictions may be shown (within the 
prescribed time limit), but the punishing power of the court, as re- 
stricted by the articles of war, cannot thereby be increased (12-541), 
except that in so-called “5 previous conviction cases”, if tlie court 
adjudges dishonorable discharge and total forfeitures, it may, in its 
discretion, add confinement at hard labor for three months or less 
(30-Sup. 1463 a) (40-454 [40]). 

6a. “Previous convictions” in the case of a warrant officer or a 
flight officer are limited to those for offenses committed during his 
status as such warrant or flight officer, and within three years 

(45-463)- 

7. Previous convictions in a civil court are not admissible. A pre- 
vious conviction means one approved by competent authority, and 
its date is the date of such approval (12-541). But in computing the 
period for admissibility of previous convictions, unauthorized ab- 
sences, as evidenced by previous convictions shown, are excluded 
(M.C.M. 7gc), the purpose being to consider all convictions for 
offences committed within the preceding one year during which the 
accused was present for duty (43-141). Punishments under Article 
104 (Company Punishments) are not previous convictions and evi- 
dence thereof may not be considered unless introduced by the accused, 
and then only when such punishment was for an offense connected 
with the one for which accused is on trial (43-183, 184). Conviction 
of several offenses in a single trial, for all of which only one sentence 
is imposed, counts as only one ’'previous conviction” (43-379). A 
garrison prisoner serving a sentence of confinement at hard labor 
is not in a status of “unauthorized absence” within the meaning of 
that term as used in M.C.M. 79c, and time thus spent in gamson 
confinement should not be excluded in computing the one year 
period (44-96, 97, i86). 
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8. If accused is acquitted, evidence of previous convictions should 
not be received (12-542). 

9. A conviction of an offense committed subsequently to the one 
on triai is not a "previous conviction” within the purview of M.C.M. 
Sec. B, 117c; and a conviction of a minor offense committed at 
about the same time as the one on trial, and which should have been 
included in the charges under trial, should not be counted as a "pre- 
vious conviction.” The date of commission of a previous offense need 
not be shown if no objection is made by the defense and there is 
nothing to show that it was committed more than a year prior to 
the present offense (30-Sup. 1387) (40-402 [5]). The improper intro- 
duction of previous convictions without objection is not necessarily 
fatal error, but since they may have influenced the court in fixing 
punishment it should be brought to the attention of the reviewing 
authority for such action with respect to the sentence as he deems 
advisable (44-186). 

IV. FORFEITURES (See M.C.M. 117c) 

10. Forfeitures must be stated explicitly and with certainty. A sen- 
tence imposing a forfeiture of all pay and allowances due or to be- 
come due, without a dishonorable discharge, is invalid in that it 
attempts to impose forfeitures for an indefinite period; so also a sen- 
tence to "confinement at hard labor for six months and forfeiture 
of two-thirds of the soldier’s pay per month” is invalid so far as 
the forfeiture is concerned, as the period during which the forfeitures 
are to run is not specified (30-1388) (40-402 [9]). 

10a. A sentence of forfeiture of pay does not create a general 
liability on the accused, but merely deprives him of his right to 
receive a certain amount of the pay to which he otherwise would 
have been entitled in his particular military status. When that status 
terminates there remains nothing upon which the forfeiture may 
operate. This takes place in case of the discharge of a soldier or 
warrant officer to accept a commission, even though his military 
service is uninterrupted (43-467) (45-133). 

10b. Pay for September delivered to a soldier on October 18 while 
he was in confinement awaiting trial, and left with the acting first 
sergeant for safe-keeping, was held not forfeited by his sentence by 
court-martial on November 19 to dishonorable discharge, total for- 
feitures and imprisonment (44-125). A forfeiture, fine or detention 
becomes legally effective on the date the sentence adjudging it is 
promulgated (M.C.M. ii6g).* 

loc. Courts-martial have authority to impose fines instead of for- 

* The approved form of sentence for total forfeiture! is — "To forfeit all pay and allowances 
to become due after the date of the order directing execution of the sentence” (M.C.M. 
App. 9, p. 364). There is no authority either in A.W. 16 or the implementing provisions 
of the Manual for Courts-Martial (M.CiM. Il6g) which authorizes the forfeiture of pay and 
allowances which had accrued at the date of the order executing the sentence (49-4). 
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fei'tures not only in those instances in which fines are expressly au- 
thorized (Art. 8o— Dealing in captured property and Art. 94— Frauds 
against the Government) but under all the Articles which authorize 
‘‘such punishment as a court-martial may direct”, of which Article g6 
is one (44-281). See par. 10a, this annotation, as to effect of a sen- 
tence of forfeiture. See also Article 41, Anno., par. 6. Under the 
present Table of Maximum Punishments (M.C.M. iiyc, sec. B) 
a fine may be adjudged, in lieu of forfeitures, for any offense listed 
in the table for which dishonorable discharge is authorized, pro- 
vided a dishonorable discharge is also adjudged in the case. 

11. Forfeitures without a dishonorable discharge at a rate greater 
than two-thirds of the soldier’s pay per month are prohibited by the 
executive order limiting punishments (M.C.M. 117), and a lump sum 
forfeiture, without any specification as to the rate per month and 
the number of months over which it is to extend, cannot exceed two- 
thirds of the soldier’s pay for one month (30-1392, Sup. 1388) (40- 
402 [10]): and such a sentence cannot be “corrected” by proceedings 
in revision (30-Sup. 1394) (40-397 [6]) (42-16). 

11a. The limitation on punishments prescribed by M.C.M. 117, 
and the jurisdictional limitations on special and summary courts- 
martial (Articles 13 and 14) are applicable to civilians as well as 
soldiers. Accordingly a sentence to total forfeitures imposed upon a 
civilian by a special Court-Martial should be reduced to not more 
than two-thirds of his pay per month for six months (45-7). 

12. Without a sentence of dishonorable discharge, forfeitures may 
not exceed two-thirds of the soldier’s pay per month for six months, 
and if a soldier be sentenced to dishonorable discharge, total for- 
feitures, and a term of confinement, and, after a portion of the con- 
finement has been served, the dishonorable discharge, which had been 
suspended until his release from confinement, is remitted, collection 
of more than two-thirds of his pay per month after the remission 
of the dishonorable discharge is illegal (30-1874) (40-402 [lo}). For- 
feiture of allowances cannot be imposed without a dishonorable dis- 
charge (30-Sup. 1388) (40-402 [8]). 

13. Pay cannot be forfeited by implication. A sentence to confine- 
ment for two months “and forfeit $14 of his pay for a like period” 
may not be interpreted to forfeit $14 pay per month for two months 
(30-1874) (40-402 [9]). 

14. In determing the maximum amount of a sentence of partial 
forfeiture the soldier’s “base pay plus pay for length of service” only 
will be considered (30-1874) (40-402 [8}). Under a ruling of the 
Comptroller General a soldier outside the continental limits of the 
United States is not entitled to “foreign service pay” when he is re- 
moved from duty by arrest or confinement on account of an offense of 
which he is convicted. Accordingly in determining the maximum 
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limits of forfeiture (M.C.M. 117c) when a court-martial adjudges 
confinement and partial forfeitures, foreign service pay may not 
properly be considered as an element of pay subject to forfeiture. The 
pay which may be forfeited by courts-martial is governed by the ac- 
tual pay status of the accused when the forfeiture is imposed (45- 
6 . 7 ). 

15. The term “base pay” does not include extra pay for any special 
qualifications or for special duties performed, such as flying pay or 
pay incident to qualification as a combat infantryman. Unless dis- 
honorable or bad conduct discharge is adjudged the monthly con- 
tribution of the soldier to “family allowance” is also excluded in 
computing the amount of pay subject to forfeiture (M.C.M. 117c). 

15a. An Army mail clerk misappropriated postal funds. He was 
convicted by court-martial and sentenced to dishonorable discharge 
and total forfeitures. Held, that under R.S. 1776 (M.L.U.S. 1516) 
the Post Office Department was entitled to reimbursement by a stop- 
page against the soldier's pay, and that such stoppage takes prece- 
dence over the court martial forfeiture (43-210). But when a soldier 
was convicted of embezzlement of post exchange funds and sentenced 
to forfeit $33 per month for six months, it was held that the for- 
feiture may not be made available to apply in partial reimbursement 
of the surety company which had paid the shortage. Fines and 
forfeitures imposed by courts-martial accrue to the United States, and 
cannot be so imposed for the benefit of any individual or corporation 

(44-193)- , 

15b. The wrongfully taking of mail by an Army mail orderly, after 
it has left the custody of the Post Office Department, is not “larceny 
from the U. S. mail” (44-291, 292). It is punishable only as simple 
embezzlement or larceny, and when the value is I20 or less, the limit 
is dishonorable discharge, total forfeitures, and confinement at hard 
labor for six months (48-85), but not in a penitentiary. See Art. 42, 
Annotation, Par. id. 

V. RESTRICTION TO LIMITS 

16. Restriction to limits cannot in any case exceed three months. 
This applies to all persons subject to military law regardless of rank. 
Restriction to limits does not operate to exempt the person on whom 
it is imposed from any military duty (30-1393) (40-402 [12]) (M.C.M. 
ii6f). 

VI. PLEA OF GUILTY 

17. Under a plea of guilty, no evidence being introduced, the 
sentence may not exceed that stated as the maximum in the ex- 
planation to the accused by the court of the effect of his plea 
although the explanation was erroneous (30-1443) (40-378 [2]). See 
Article 37, Annotation, par. 76. 
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VIL INCLUDED OFFENSES 

18. When an accused is convicted of two offenses under separate 
specifications, one of which is included in the other, no greater 
sentence can be imposed for both than that authorized for the 
inclusive offense (30-1443); but where the offenses are separate and 
distinct, though both involved in the same transaction, punishment 
should be imposed only with reference to the act in its most im- 
portant aspect (40-402 [2]) (42-16) (43-142) (45-177) (46-202, 203) 
(47-10, 11, 291). An accused was convicted of negligently suffering 
a Government airplane to be destroyed under Article 83, man- 
slaughter under Article 93, and violation of flying orders under 
Article 96, and sentenced to dismissal. All the charges involved the 
same transaction, but as there was no assessment of multiple punish- 
ment the accused was not prejudiced thereby (43-271). It is not 
error to charge the same offense under different Articles when 
one of the charges is based on its military aspect; but punishment 
should be imposed only for the offense in its most serious aspect 
(44-10, 418, 419). A medical officer was convicted of offering to 
obtain a discharge for a soldier under his care for a sum of money 
in violation of Article 96, and of receiving money from the same 
soldier for the same purpose in violation of Articles 95 and 96. A 
sentence of dismissal and confinement for three years was approved. 
Although Article 95 does not permit any punishment in addition to 
dismissal, the convictions under Article 96 authorized the additional 
penalty. The offense being tainted with corruption and moral 
turpitude, the charges under Article 96 presented the more important 
aspect of the case. This is distinguishable from cases where it has 
been held that when accused is charged under Article 95 and con- 
victed of a lesser included offense under Article 96 no greater pun- 
ishment than dismissal could be given for the lesser included offense 
(44-237). An accused was convicted of wrongful selling 40 Govern- 
ment sheets, value I52.40, between November 1, 1946, and December 
31, 1946 in violation of Article 94. The evidence showed that he sold 
32 sheets in November and 10 sheets in December, and that the two 
transactions were separate and distinct; and although charged as one 
offense, the two separate sales constituted two distinct offenses and 
could not be aggregated in value in determining the limit of sentence. 
Held that the sentence should be based on the more serious of 
the two offenses, viz. the November sale of 32 sheets (48-24-26). 

18a. The offense of being found drunk on duty as a member of 
a special guard in violation of Article g6 (General .Article), not being 
charged as the offense of a sentinel (Article 86) is most closely related 
to that of being drunk on duty as a guard in violation of Article 85, 
and the maximum punishment for the latter offense is applicable. 
The offense of leaving post as a special guard before being relieved 
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under Article g6 is most closely related to absence without leave from 
guard under Article 61 (43-427. 428). 

19. In larceny, where only one trespass and felonious removal of 
goods is shown, but the charges are laid in several specifications on 
account of diverse ownership of the stolen articles, the sentence is 
limited by the total value of all the stolen property. In other words, 
it is to be treated as one larceny. The same is true where several 
larcenies are charged on different dates from the same owner, but 
the evidence indicates that all were committed at the same time (30- 
Sup. i57aa) (49-13) (40-451 [47})- Likewise in the case of multiple 
robberies committed at the same time, they should be treated as one 
offense for the purpose of fixing punishment (43-187). In the larceny 
of a check its value, for the purpose of fixing the limit of punishment, 
is the amount for which it is drawn (44-287). 

20. In a case involving an offense of a civil nature for which no 

limitation of punishment is fixed by executive order, no greatei 
period of confinement should be imposed than that authorized b) 
the civil statute (40-402 [14]) (44-101, 102, 473) (45-56, 235) 

But an attempt (i.e. to commit sodomy) which is not separately 
listed in the table of maximum punishments is subject only to 
the same limit of punishment as is the offense attempted. The 
punishment for such an attempt therefore is not restricted to that 
prescribed by the civil statute (43-61). But when a soldier was con- 
victed of self-maiming with intent to avoid hazardous duty under 
Article 96, for which no limit of punishment is prescribed, a sentence 
of dishonorable discharge and twenty years’ confinement was held 
legal although the civil statute (District of Columbia) fixes the limit 
of punishment for self-maiming at ten years confinement. The fact 
that the offense was committed “with intent to avoid hazardous duty” 
(i.e. combat duty) added an element which is not included in the 
civil offense (43-467, 468). A State statute does not control the 
maximum punishment that may be imposed (45-14). 



CHAPTER Vin 


COURTS-MARTIAL— ACTION ON CHARGES 


ARTICLE 46. Charges; Action Upon. a. Signature; Oath. 
Charges and specifications must be signed by a person subject to rnili- 
taiy law, and under oath either that he has personal knowledge of, 
or has investigated, the matters set forth therein and that the same 
are true in fact, to the best of his knowledge and belief. 

b. Investigation. No charge will be referred to a general court- 
martial for trial until after a thorough and impartial investigation 
thereof shall have been made. This investigation will include in- 
quiries as to the truth of the matter set forth in said charges, form of 
charges, and what disposition of the case should be made in the 
interest of justice and discipline. The accused shall be permitted, 
upon his request, to be represented at such investigation by counsel of 
his own selection, civil counsel if he so provides, or military if such 
counsel be reasonably available, otherwise by counsel appointed by 
the officer exercising general courts-martial jurisdiction over the com- 
mand. At such investigation full opportunity shall be given to the 
accused to cross-examine witnesses against him if they are available 
and to present anything he may desire in his own behalf, either in de- 
fense or mitigation, and the investigating officer shall examine avail- 
able witnesses requested by the accused. If the charges are forwarded 
after such investigation they shall be accompanied by a statement of 
the substance of the testimony taken on both sides. 

c. Forwarding Charges; Delays; Service of Ch.\rges. When a 
person is held for trial by general court-martial, the commanding 
officer will, xuithin eight days after the accused is arrested or confined, 
if practicable, forward the charges to the officer exercising general 
court-martial jurisdiction and furnish the accused a copy of such 
charges. If the same be not practicable, he will report to superior 
authority the reasons for delay. The trial judge advocate will cause 
to be sewed upon the accused a copy of the charges upon which trial 
is to be had, and a failure so to serve such charges will be ground for a 
continuance unless the trial be had on the charges furnished the ac- 

H1 
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cused as hereinbefoTe provided. In time of peace no person shall, 
against his objection, be brought to trial before a general court-martial 
■within a period of five days subsequent to the service of charges 
upon him. (As amended by S.Sj\.. ’48, Effective Feb, i, 1949) (See 
M.C.M. Chaps. VI and VII). 

(Note: The present language of this Article has been brought 
lai-gely from Article 70, except the provision in paragraph "‘b” for 
the right of accused to counsel at the investigation of the charges, 
which is new. The applicable annotations have likewise been trans- 
ferred from the old Article 70. The former Article 46 has been merged 
in the new Article 47.) 

ANNOTATION 


Pars. 

I. Who May Prefer 1-5 

II. Form b-gb 

III. Oath to 10 

IV. Investigation 11-15 

V. Service on Accused 16-21 

VI. Action Under Article 104 22 


1 . WHO MAY PREFER (See M.C.M. 25.) 

1. Charges may originate with a civilian but must be signed by a 
person subject to military law (12-482). Any person so subject may 
prefer charges although he be under charges himself or in arrest or 
confinement (M.C.M. 25). 

2. An officer in arrest may prefer chaises (12-483). A warrant officer 
may prefer charges (30-101) (40-428 [7]). 

3. Charges cannot be signed “by order of” the commanding or 
other officer (12-487); and a “blanket order” directing the trial of all 
soldiers who commit certain offenses is in conflict with this Article, 
and is illegal and of no effect (30-1270) (40-428 [1]). 

4. The officer preferring the charges should sign his full name and 
his rank and status to minimize doubtful identity (30-2228). 

5. An objection that charges are not signed should be raised at the 
arraignment. By pleading the general issue the objection is waived 
(12-504). If, however, it should develop, in such case, that the accu.ser 
sat as a member of the court, the proceedings would be void (Ar- 
ticle 4, General Courts-Martial). 

11 . FORM (See M.C.M. Apps. 3 & 4.) 

6. All pending charges should, if practicable, be con.solidated and 
made ihe subject of a single trial. They may be unlimited in number 
and as various as the jurisdiction of the court will permit (12-494). 
But see Art. 70, Anno., as to “saving up” charges. 

6a. Unnecessary rauitiplication of charges based upon die same act 
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is improper (M.C.M. 27; 49-66). As a general rule there should be no 
duplication when one offense is included in the other. For example^ 
cJiarges of robbery and assault with intent to commit a felonyj based 
upon the same act, would be improper because the assault was included 
in the robbery. The charge should be robbery, and the court can sub- 
stitute the lesser offense if the evidence so warrants. But when the 
wrongful act, when viewed in its different aspects, constitutes two 
separate and distinct offenses, as a felonious assault in violation of 
Article 93 (Various crimes) and assault upon his superior officer 
under Article 64, it is not a duplication to charge the accused, under 
the respective articles, with both offenses. Charges of manslaughter in 
violation of Article 93 and reckless driving of an automobile thereby 
causing death would not be improper, although both offenses are 
referable to the same transaction (40-428 [5]). The same act of 
sodomy may be charged under both Articles 93 and 96, the first being 
based on the civil, and the second on the military aspect of the crime, 
but punishment should be imposed only for the offense in its most 
important aspect (44-10). See Article 45, Anno., par. 18. Mutiny 
and rioting, based upon the same acts, do not constitute a multipli- 
cation of charges as they are separate and distinct offenses (44-143). 
A single act of disobedience of a lawful command should not be 
made the basis of charges under Articles 64 (Disobedience) and 66 
(Mutiny), but such multiplication of charges is not prejudicial when 
the sentence imposed for both offenses is within the limit for either 
one (44'234). Charges of Larceny of Government property under 
Article 94 and attempted sale of the same property under Article 96 
are separate offenses and it is not an unreasonable multiplication to 
charge both (44-288). Identical acts may be charged under Article 
95 and any other applicable Article (44-345). And when an in- 
dividual act of disobedience (e.g. refusal to keep quiet) precedes a 
mutinous act (e.g. leaving company area in violation of orders) the 
two offenses are sufficiently distinct to warrant charging both (45- 
53, 54). Conspiracy to commit an offense and the offense itself when 
committed are separate and distinct offenses, and their allegation in 
separate specifications is not a violation of the rule against multiplica- 
tion of charges (46-340).* 

6b. Separate specifications in a charge of robbery of two victims 
do not constitute, legally, an improper multiplication of charges, but 
when both victims were robbed at the same time and by use of the 
same act of force, the two robberies constitute a single transaction 
and the sentence must be limited to the maximum for a single 
offense (43-187). The same rule applies to the larceny of property 

* Wilful disobedience of an order in violation of A.W. 64 and breach of arrest in viola- 
tion of A.W. 69, both charges being predicated upon the order placing the accused in ar- 
rest, was held to be an improper multiplication of charges, and conviction under A.W. 69 
only was approved (49-66). 
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of two or more individuals committed in a single transaction (48-38, 

39)- 

6c. A single specification charging a series of wrongful takings at 
approximately regular intervals over a period of nine months, is not 
duplicitous when the accused is not misled and presents defenses to 
ail the matters alleged. The rule against duplicity does not neces- 
sarily apply when there is a series of offenses of the same nature 
constituting a continuing course of conduct (45-232, 233). See Art. 
37, Anno,, pars. 30-32. Duplicity in a specification charging both 
common-law and statutory rape, is not a fatal error, in the absence of 
objection directed against that imperfection. The allegation that the 
victim was “under sixteen years of age” may be disregarded as sur- 
plusage (46-336). 

7. The same act may be charged in two or more forms if it is 
doubtful which can be proved, and the prosecution cannot be re- 
quired to “elect” which charge it will proceed under (12-504, 505). 
But as a general rule it is improper to add charges for minor offenses 
which are incident to, or included in, the main offense (12-487) 
(44-235, 236). It is not error for the court to deny a motion by de- 
fense to add a charge and specification alleging a lesser offense, be- 
cause the appointing authority has exclusive and plenary power to 
designate who shall be tried and for what offenses (44-191). Two 
separate and distinct intents, viz. to avoid hazardous duty and shirk 
important service, may be alleged in one specification for desertion. 
The prosecution may prove either or both intents alleged (44-336). 

8. Charges consist of two parts— the “charge” in which the offense 
is designated as a violation of a certain Article of War, and the “speci- 
fication” or “specifications” in which are set forth the facts supposed 
to constitute the offense charged. Double pleading, i.e. alleging two 
or more separate offenses in one specification, is not proper (12-482), 
and pleading in the alternative, such as “did sell or through neglect 
lose,” is improper (12-487). The essential elements are: (1) That the 
charge be laid under the proper Article, and (2) that tlie specification 
should set forth facts sufficient to constitute the offense charged 
(12-482, 483, 484), Under a charge of murder by suffocation “with 
his hands or other means forcefully employed.” Held: Although 
alternative pleading is improper, it is immaterial when the alter- 
natives do not constitute separate and distinct offenses, are not in- 
consistent, and do not render the charge uncertain (44-11). 

8a. Under a specification for being drunk and disorderly in uni- 
form in a public place in violation of Article 96, the court excepted 
the words “was drunk and disorderly in uniform” and substituted 
the words “did conduct himself in a manner to bring discredit upon 
the military service.” The substituted allegation was merely a con- 
clusion as to the affect of undescribed conduct. By the “exception” 
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the court acquitted the accused of the acts specified and the sub- 
stitution failed to supply any allegation of specific facts and circum- 
stances which would constitute an offense. Moreover the court could 
not, by exceptions and substitutions, convict the accused of acts not 
included in the original specification. Conviction disapproved (43- 
187). When an act sought to be charged is not per se an offense, 
words importing criminality (such as “wrongfully,” “unlawfully” or 
“without authority”) must be infcluded in the specification to make the 
act an offense. The specification as drawn, or as finally affected by the 
action of the court or of the reviewing authority, must allege such 
facts as to constitute an offense in violation of an Article of War. 
Such allegations, if omitted, may not be supplied by proof (47-177).* 

9. Joint charges are proper when the offense is susceptible to com- 
bined action, and was committed by two or more persons acting in 
concert. The mere fact that two or more persons committed the same 
offense at the same time and place does not necessarily make it a 
joint offense (12-484, 485) (43-339). When the accused were ar- 
raigned separately but tried jointly, with their consent, on identical 
charges and specifications for the same offense committed at the same 
time and place, it was suggested that joint charges would have been 
preferable (43-381) (44-143). In a homicide caused by the negligent 
operation of an automobile the driver and the person in charge of 
the vehicle may be jointly charged, no element of intent being in- 
volved (44-63). 

9a. In joint charges care must be taken to charge all the persons 
intended to be accused and tried. Under a specification that “X did, 
in conjunction with Y, with intent to commit a felony, viz. rape, 
commit an assault upon” a certain named person, it was held that the 
charge was against X only, and the conviction of Y was disapproved. 
In order to charge Y as a joint offender the specification should have 
alleged that “X and Y, acting jointly, and in pursuance of a common 
intent, did commit an assault,” etc., or language of similar import 
containing direct and specific allegations against both offenders 
(44-59-61). Two persons cannot be jointly guilty of commiting a 
single rape, but, as all those aiding and abetting the crime are guilty 
as principals, all may be charged jointly, or those aiding and abetting 
only may be charged separately (44-61, 62). See Art. 93, Anno., par. 19b. 

9b. Two accused were convicted of wrongfully taking and using an 

* An accused was charged with an assault with intent to do bodily harm with a dangerous 
weapon, to wit, a knife. The court convicted him except the words "to wit, a knife,” with- 
out any substitutive words. The evidence showed two assaults, one with a knife and the 
other with a pistol. Held, that by its action the court, in effect, acquitted the accused of the 
ass.iult with a knife and convicted him of an ass.ault with a dangerous weapon not specified, 
ev'^ientlv hiving in mind the pistol, thus changing the identity o' the offense charted 
with that of which he was convinced, which action was illegal and could not be sustained 
(48-186, 187, 189). Under a charge of willful disobedience of a specified order in viola- 

tion of A.W. 64, a conviction, by exceptions and substitutions, of failing to obey an un- 
specified order in violation of A.W. 96 cannot stand. Neither the court nor the reviewing 
officer is authorized to find .an accused guilty of an offense which is. in any way, open to_ an 
interpretation that it may include acts with which he was not confronted upon hts arraign- 
ment (40-10. 11). 


r 

152 THE ARTICLES OF. WAR 

automobile without the consent of the owner, in violation of Article 
96. The specification alleged that X did, in conjunction with Y, 
wrongfully take and use, etc. Each accused pleaded guilty. The 
evidence consisted of the sworn statements of accused given to the 
investigating officer and received without objection. These state- 
ments tended to show that both accused participated in the offense. 
No question was raised at the trial as to the validity of the specifica- 
tion. Held: The conviction of Y could not be sustained because the 
specification contained no allegation that he had committed any 
offense. It was alleged merely, in effect, that X, while associated with 
Y, took and used the automobile. The defect was not waived by Y’s 
plea of guilty, nor by his failure to raise the question during trial. 
It was an organic defect which nullified the whole prosecution against 
Y. (44-235). See also par. ga, this Annotation. 

III. OATH TO 

10. The requirement that charges be sworn to may be waived l)v 
the accused, either explicitly or by failure to object (30-Sup, 1267): 
and, in the absence of objection, the fact that the charges were sworn 
to before an officer not competent to administer oaths’ does not in- 
validate the proceedings (30-1267) (40-428 [7}). The accuser need not 
swear to the charges when he believes the acciisd innocent but deems 
trial advisable for the protection of the accused, or in the interest of 
the service; but an accused should not be tried upon unsworn charge.s 
if he objects (M.C.M. 31). 

IV. INVESTIGATION (See M.C.M. 35.) 

11. The investigation required by this Article should be made by an 
officer other than the signer of the charges (30-1263). it is procedural 
in nature and failure to comply literally with all the requirements of 
the regulations (M.C.M. 35) will not defeat the jurisdiction of the 
court (30-Sup. 1263) (40-428 [2]) (46-335, 336). But there must be 
a substantial compliance with the requirements of this Article, and 
when the record shows that no investigation of the charges was made 
prior to trial, the proceedings are void (49-67) (40-428 [1]), 

12. It is not necessary, in the investigation, that the accused be 
confronted with all the witnesses who are to testify against him. 
It is sufficient if lie be advised as to the nature of their testimony and 
if he does not desire to cross-examine them they need not be called 
by the investigating officer (40-428 [3]). The competency of a witness 
is not affected by failure to advise the defense that such witness 
would be called, or by the fact that he did not appear before the 
investigating officer. However, the defense would be entitled to a 
continuance to meet any material element of sui-prise involved (43-9). 

13. A special report of an inspector with attached statements of 
witnesses need not be shown to the accused prior to the investigation 
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of the diarges; but at the investigation the accused should be advised, 
so far as practicable, of all evidence against him, and if such inspec* 
tor’s report contains evidentiary matter not otherwise disclosed, it 
should be shown accused at the investigation (30-1264, 1266) (40-428 

[3])- 

14. A reinvestigation is not required where the original charges are 
in improper form. They may be corrected and referred to trial with- 
out further investigation provided the identity of the offense is not 
materially changed (30-Sup. 1265 a) (40-428 [1]). 

14a A change in the charge against an officer from Article 96 
(General Article) to Article 95 (Conduct Unbecoming) after the in- 
vestigation, the specifications remaining the same, does not neces- 
sitate a second investigation (43-308). (But see M.C.M. 34d). 

15. The investigating officer may testify on the trial to a voluntary 
statement made to him by the accused during the investigation 
(30-1287) (40-395 [6]). (But see Art. 37, Annotation, par. 53). 

V. SERVICE ON ACCUSED 

16. The requirement for delivery of a copy of the charges to the 
accused within eight days is met if a true copy of the existing charges 
and specifications is so delivered, though the list of witnesses is not 
appended thereto, and the charges are imperfect in form and intended 
to be corrected (12-152, 489). (But see Article 20, Annotation, 
par. 2). 

17. Failure to serve a copy of the charges upon accused is not prej- 
udicial error if he pleads guilty (30-1367) (40-428 [6}), and failure, 
upon arraignment, to take notice of a variance between the specifica- 
tions to which accused is required to plead and the copy served upon 
him is a waiver of such objection (12-503). 

18. Neither the trial judge advocate nor the court has the power 
to make substantial amendments to the specifications without direc- 
tions from the convening authority (30-1405) (40-428 [9}); and after 
the accused has been arraigned upon certain charges and specifica- 
tions material amendments thereof cannot be made (12-490) and new 
charges cannot be added (12-503) (46-279,, 280). But the court may 
during trial permit an appropriate amendment of a defective speci- 
fication which originally was sufficient to apprise the accused fairly of 
the offense intended to be charged, provided it clearly appears that 
accused has not been misled and that a continuance is unnecessary 
for the protection of his substantial rights. But an amendment in- 
creasing the quantity or changing the quality ol the offense charged 
is unautliorized (44-286, 287). See Art, 93, Anno,, par. 23. 

19. A specification should be set forth in simple and concise lan- 
guage. Its sufficiency will not be measured by the strict rules ap- 
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piicable to civil indictments, but it must contain, by direct averment 
or by reasonable implication, all elements of the offense sought to be 
charged. It may not be amended at the trial to allege an offense 
wholly different and not included in the original specification. It 
should contain allegations as to the date and place of the offense, 
persons involved, and other facts necessary to identify the specific 
offense charged so the accused can prepare his defense and protect 
himself from double jeopardy. When there is a series of wrongful 
acts committed in such continuity as to constitute a single crime, all 
may be merged in one specification (48-185, 186) (40-428 [8] [14]). 

20. It is not an objection to the competency of a witness that his 
name is not on the list of witnesses appended to charges (12-524) (43-9). 

21. In time of war immediate trial is not prohibited and service of 
charges upon the accused five days or more before trial is not retjuired 
(30-1411) (40-428 [15]). This does not mean that in time of war the 
accused may be deprived of his right to prepare his defense, nor that 
he is limited to five days. The war-time power to bring an accused to 
immediate trial, implied in the last sentence of the Article, should 
be exercised with great care and only when the rights of the accused 
are not materially prejudiced thereby (43-138) (45-173, 174)- When 
charges were preferred against an officer, investigated, served on the 
accused and, brought to trial before a court sitting 100 miles from 
accused’s station, all within three days, and the accused’s request for 
a two-hour postponement was refused by the court, it was held to be 
an abuse of discretion and a conviction was set aside with the com- 
ment, in effect, that an accused must be allowed a reasonable time to 
advise with counsel and prepare his defense even in time of war, and 
that to deny this right is to deny a fair trial (44-95) (45-273). (See 
Art. 20, Annotation, par. 2a). 

VI. ACTION UNDER ARTICLE 104 (See M.C.M. Chap. XXVII) 

22. Before recommending court-martial action, a commanding offi- 
cer should resort to his powers under Article 104 (Disciplinary Pow- 
ers of Commanding Officers) in every case where punishment is 
deemed necessary, and that Article applies, unless it is clear tliat 
punishment under that Article would not meet the ends of justice 
and discipline. Every officer through whose hands proposed court- 
martial charges pass prior to their reference to a court for trial (see 
M-.C.M. Chap. VII) should eliminate therefrom charges which, in his 
opinion, may properly be disposed of under Article 104, to the end 
that any tendency of subordinate commanders to resort unnecessarily 
to court-martial procedure for punishment of offenders for minor 
offenses should be restrained (M.C.M. u8). 


CHAPTER IX 


COURTS-MARTIAL— ACTION ON PROCEEDINGS 

ARTICLE 47. Action by Convening Authority, a. Assignment 
OF Judge Advocates; Channels of Communication. All members 
of the Judge Advocate General’s Department will be assigned as pre- 
scribed by The Judge Advocate General after appropriate consulta- 
tions with commanders on whose staffs they may serve; and The 
Judge Advocate General or senior members of his staff will make 
frequent inspections in the field in supei-uision of the administration 
of military justice. Convening authorities will at all times com- 
municate directly with their staff judge advocates in matters relating 
to the administration of military justice; and the staff judge advocate 
of any command is authorized to communicate directly with the 
staff judge advocate of a superior or subordinate command, or with 
The Judge Advocate General. 

b. Reference for Trial. Before directing the trial of any charge 
by general court-martial the convening authority will refer it to his 
staff judge advocate for consideration and advice; and no charge 
xuill be referred to a general court-martial for trial unless it has been 
found that a thorough and impartial investigation thereof has been 
made as prescribed in the preceding article, that such charge is legally 
sufficient to allege an offense under these articles, and is sustained 
by evidence indicated in the report of investigation. 

c. Action on Record of Trial. Before acting upon a record of 
trial by general court-martial or military commission, or a record of 
trial by special court-martial in which a bad-conduct discharge has 
been adjudged and approved by the authority appointing the court, 
the reviewing authority will refer it to his staff judge advocate or to 
The Judge Advocate General for review and advice; and no sentence 
shall be approved unless upon conviction established beyond reason- 
able doubt of an offense made punishable by these articles, and unless 
the record of trial has been found legally sufficient to support it. 

d. Approval. No sentence of a court-martial shall be carried into 
execution until the same shall have been approved by the convening 
authority: Provided, That no sentence of a special court-martial 
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including a bad-conduct discharge shall be carried into execution 
until in addition to the approval of the convening authority the 
same shall have been approved by an officer authorized to appoint a 
general court-martial 

e. Who May Exercise. Action by the convening authority may be 
taken by an officer commanding for the time being, by a successor in 
command, or by any officer exercising general court-martial juris- 
diction. 

f. Powers Incident to Power to Approve. The power to approve 
the sentence of a court-martial shall include— 

(1) the power to approve or disapprove a finding of guilty and 
to approve only so much of a finding of guilty of a particular 
offense as involves a finding of guilty of a lesser included offense; 

(2) the power to approve or disapprove the whole or any part 
of the sentence; and 

(3) the power to remand a case for rehearing under the pro- 
visions of article 52 . (As amended by S.S.A. ’48, effective Feb. 1, 
1949). (See M.C.M. Chap. XVIII). 

(Note: This amended Article is a consolidation of the former 
Articles 46 and 47, with some material additions. Paragraph “a." is 
new. Paragraph “b” is taken in part from old Article 70; the second 
phrase is new. Paragraph “c” is from former Article 46 with added 
provisions. Paragraph “d” is from former Article 46 with an added 
provision relating to special court-martial proceedings in certain 
cases. Paragraph “e” extends the reviewing authority to include 
“any officer exercising general court-martial jurisdiction.”) 
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I. ASSIGNMENT OF JUDGE ADVOCATES, ETC. 

1. Paragraph “a” of this Article, as amended, contains provisions 
never before included in the Articles of War. In effect it gives the 
Judge Advocate General direct “supervision of the administration of 
military justice” in all branches of the Army wherever located, and 
provides him with necessary authority as to the assignment of, and 
communication with, the officers of his Department to enable him to 
exercise such supervisory control. 

II. REFERENCE FOR TRIAL 

2. When a general court-martial has been convened by a corps 
area or department commander to sit at a certain post, the post com- 
mander is not empowered to refer cases to it for trial. He must for- 
ward them to the convening authority (12-268). 

3. It is within the discretion of the officer exercising general court- 

martial jurisdiction to decline to order the charges to trial, and his 
decision is final (12-153). He may withdraw any charge or specifica- 
tion which he has referred to the court for trial at any time before 
the court has reached a finding thereon (M.C.M. 5a). , 

4. Before directing trial the charges must be referred by the 
officer exercising general court-martial jurisdiction to his staff judge 
advocate for consideration and advice. A report made by the staff 
judge advocate of the post at which the case arose, the post com- 
mander not having general court-martial jurisdiction, is not sufficient 
(42'215). 

5. When the indorsement on the charge sheet referring the case 
to the court for trial was prepared but not signed, but on the margin 
of the staff judge advocate’s recommendation for trial was the nota- 
tion “O.K.” followed by the initials of the convening authority, it 
was held a harmless procedural error and that the trial actually was 
directed by proper authority (43-236). 

« • * • 

HI. ACTION ON RECORD OF TRIAL 
Reviewing Authority 
(See M.C.M. 87) 

6. The “reviewing authority” is the officer whose province it is 
to take action upon the proceedings after the trial is terminated. It 
is the commander who convened the court or his successor in com- 
mand. The power cannot be delegated to a staff or other officer 
(i2-554, 579; 30-1377, 1381) (40-403 [i]). 

7. The “officer commanding for the time being” is the officer who 
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has succeeded to tiie command of the officer who convened the court 
either because of his temporary absence or his regular relief and 
assignment to other duty; or when the command has been dis- 
continued and merged in a larger command. Thus when a separate 
brigade has been merged in a division the commander of the division 
becomes the “officer commanding for the time being’’ (12-174, i75> 
554), His rank is immaterial so long as he has succeeded to the 
command (12-175). When the command in which the court was 
appointed no longer has general court-martial jurisdiction (e.g. has 
been placed under command of a Naval officer) the commanding 
officer next above the appointing authority in the chain of military 
command, who has general court-martial jurisdiction, is the proper 
reviewing officer (45-7, 8). And when the command in which the 
court was appointed has been dissolved, and its personnel merged 
in a command which is not, at the time, vested with general court- 
martial jurisdiction, the new commander is, nevertheless, the proper 
reviewing officer. The power to appoint a new court is distinct from 
the power of review. The latter being vested in the “commanding 
officer for the time being” regardless of his rank (45-49)- See Article 
12, Anno., par. 2. However, it has been held that an officer who 
sat as a member of the court at the trial, but has since succeeded 
to the command in which the court was convened, is disqualified 
from acting as reviewing authority (44-279). In such case, under 
the language of the present Article, it would seem that the proceed- 
ings should be reviewed by some other “officer exercising general 
court-martial jurisdiction.” 

8. If an organization which is merged in a higher command is one 
whose commander ordinarily has general court-martial jurisdiction, 
such jurisdiction continues notwithstanding the merger unless other- 
wise directed by competent orders. Thus, when the record of a 
general court-martial which had been convened by the commander 
of the Third Army Corps, A. E. F., was acted upon by a colonel 
who had assumed command of that corps on the date of the action, 
it was held proper although the Third Corps had then passed into 
the S. O. S. for transportation overseas, but not for disciplinary pur- 
poses (30-1377) (40-403 [1]). (See Article 8 for list of commanders 
who have general court-martial jurisdiction.) 

g. When the accused, after trial and before review of the proceed- 
ings, is transferred to another command, the commander who con- 
vened the court and in whose jurisdiction the trial was held, is the 
proper reviewing authority (12-174, 554), but when the command 
under whose jurisdiction the trial was held has been discontinued 
and its units distributed in another command, the latter commander 
is the proper reviewing authority (12-175). But jurisdiction to re- 
view the record and act upon the sentence lies with the appointing 
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authorityj or the successor to the command as a whole, and does not 
pass from him because of the transfer to another command of the 
station at which the court sat (46-64). 

Reference to Staff Judge Advocate 

10. An assistant departmental, or corps area, judge advocate should 
not sit as a member of a general court-martial and afterwards pre- 
pare the review of the cases tried by the court in which he sat as 
such member (30-1354). See Article 11. 

11. The staff judge advocate’s review of a record of trial should 
contain, at the first appropriate point, a narrative account of the 
evidence offered by the prosecution and defense, instead of a chrono- 
logical summary of the testimony of the various witnesses. There- 
after, in the review, the testimony may be quoted and referred to if 
necessary. What is primarily desired, however, is a narrative account 
of the incidents disclosed by the record (44-97). See also M.C.M. 87b). 

11a. When a general court refers a question of future procedure 
in a case to the appointing authority, he must refer the matter to 
his staff judge advocate for consideration and advice (M.C.M. 49d.) 
When a reviewing authority is in disagreement with his staff judge 
advocate he should forward the record, with his own views and 
those of the judge advocate, to The Judge Advocate General for 
advice (M.C.M. 87b). 

Form of Action 
(See M.C.M. 87b.) 

12. The action should be formal in character, but a mere in- 
dorsement is legally sufficient. The action must be attested by the 
reviewing authority in his own hand. Approval of the findings 
only is not sufficient. The sentence must be approved. The re- 
viewing authority must expressly approve or disapprove, he cannot 
merely “forward” the record for action of higher authority even 
though the case be one which requires confirmation. Neither is 
a recommendation of approval sufficient (12-174, 566, 579). The 
text of a reprimand imposed by the sentence of the court-martial 
should be included in the action of the reviewing authority (44-58). 

13. The action of the reviewing authority need not be written in 
its entirety by himself, but it must be signed with his own hand 
(30-1380) (40-403 [3}). The action should bear date on which it is 
taken (signed) notwithstanding any delay between that date and the 
date of the promulgating order (30-1378) (40-403 [2}). 

Promulgating Order 
(M.C.M. 87d.) 

14. The usual promulgation order is a mere matter of form. It is a 
convenient method of communicating to those concerned the result of 


THE ARTICLES OF WAR 


i6o 

the proceedings, but it is not necessary to the validity of the sentence. 
I'he proceedings and sentence are fully operative without such order 
provided the action of the reviewing authority, and, when required, 
the confirming authority, be properly endorsed upon, or appended 
CO, the record, and actual or constructive notice be given to the party 
affected (12-567). A sentence imposing restriction does not become 
effective on the date it is adjudged but on the date it is ordered 
executed, after complying with statutory procedure including ap- 
proval or confirmation (44-289) The use of a so-called "tentative” 
general court-martial order, in an effort to give the sentence publicity 
among the troops, is without authority and has no legal efficacy. 
The promulgation order should not be issued until the reviewing 
authority takes final action in the case (44-229). 

14a. In the case of an officer, where the sentence does not re- 
quire confirmation, but does involve suspension from rank and 
command, restriction, or other material change in his status, the 
commander issuing the promulgating order will immedately advise 
The Adjutant General of the Army of the sentence and date of its 
promulgation (M.C.M. 93). In any case which does not require 
confirmation (Art. 48) or appellate review (Art, 50) prior to the 
execution of the sentence, the promulgating order should be issued 
by the reviewing authority prior to forwarding the record to The 
Judge Advocate General (M.C.M, 95). 

15. The order should be published by the reviewing authority, 
and if the accused has been transferred to another command a copy 
should be sent to such other command (12-567). However, in the 
absence of the reviewing authority overseas, the sentence having 
been duly approved by him, but no order published, it may be pub- 
li.shed by the War Department including the designation of the 
place of confinement (30-1384) (40-403 [6]). But the fact that the 
reviewing authority is beyond the continental limits of the United 
States does not deprive him of jurisdiction in the matter and the 
court-martial order carrying the sentence into execution should be 
issued by him (44-230). 

16. The status of an accused in confinement whose sentence as 
approved or confirmed includes confinement and dismissal or dis- 
honorable discharge, whether or not the latter is suspended, changes 
from garrison prisoner to general prisoner when the final action by 
the reviewing or confirming authority is announced (44-231). 

17. A promulgation order should specifically direct the execution 
of the sentence; but where the order, though not specifically so di- 
recting, when read in connection with the action of the reviewing 
authority on the record, is susceptible of no other interpretation 
than that execution of the sentence was intended, the execution will 
be valid (30-280) (40-403 [6]', pp. 1001-1002), The text of a repri- 
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mand provided for by a sentence of a general or special court-martial 
should be included in the promulgating order (44-58). 

18. An order should be published in a case of acquittal on ac- 
count of mental incapacity the same as in other cases (30-1361) 
(40-395 C 43 })- 

Loss or Destruction of the Record 

19. The destruction or loss of the record before action of the re- 
viewing authority operates as an acquittal unless the court can be 
reconvened and a new record made up from extant original notes 
(*^"557» 55^)* ^ot after the sentence has been affirmed and prom- 
ulgated the loss of the record is no obstacle to the enforcement of the 
penalty (is-576). See Article 37, Annotation Par. 81. 

IV. POWERS INCIDENT TO THE POWER TO APPROVE 
Lesser Included Offenses 

20. Authority to approve only so much of a finding of guilty as 
involves a “lesser included offense" does not justify the conviction of 
an offense entirely separate and distinct in its nature. Thus, absence 
without leave is not included in a charge for “abandoning post” 
under the 75 th Article, nor in a charge for “misbehavior” under the 
86th Article. And in no case can a charge be said to include a more 
serious offense than that charged. For example, “conduct to the 
prejudice” etc., under the 96th cannot include larceny (12-574), 
When, by substitutions and exceptions, the court fails to convict the 
accused of any offense, there can be no legal approval of a lesser 
included offense (40-Sup. 404 [1]). The true test as to whether the 
offense found is included in the one charged, is that all the ele- 
ments of the offense found must be included among the elements 
of the offense charged (47-12, 297) (48-189, 190) (49-72). For example,- 
see Art. 94, Annotation, pai" 21. A specification which charges a less 
serious offense (e.g. fornication) will not support a finding of a greater 
offense (e.g. adultery) although the evidence clearly shows accused 
guilty of the more serious ofense (48-84,) 

20a. When a court has convicted an accused of a lesser included 
offense upon which the statute of limitations (A.W. 39) has mn (e.g. 
absence without leave in lieu of desertion, upon which the limita- 
tions are, in time of peace, 2 and 3 years respectively), and the 
record fails to show that the accused was advised of his rights as 
to the defense of the statute of limitations, the reviewing authority 
must disapprove so much of the finding as relates to such offense 
,(M.C.M. 87b.) , , 
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Remission of Portion of Sentence 
(See also Article 51.) 

21. The approval of a finding of guilty of one of several charges 
which alone supports the sentence adjudged will give validity to such 
sentence, although similar findings on other charges are disapproved. 
Such sentences may, and usually are, mitigated if deemed too severe 
for the offense of which the conviction is approved. But a finding 
of guilty of a specification, but not guilty of the charge, will not 
support the sentence unless there is substituted a conviction of some 
included offense (12-559). 

22. Approving a sentence and simultaneously remitting a portion 
of it is equivalent to approving only the sentence as reduced (30- 
1395) (40404 [2}) (M.C.M. 87b). 

23. When there has been an unusually long period of confinement 
prior to adjudging the sentence it is proper for the reviewing au- 
thority to remit a portion of it, but there is no fixed rule in this 
respect. The matter is entirely at the discretion of the reviewing 
authority (30-1396) (40-407 [4]). 

24. A reviewing officer has no authority to commute a sentence. 
(A.W. 49; M.C.M. 87b). When a reviewing officer attempted to 
“reduce" a sentence of dismissal of an officer to a reprimand his 
action was held to be, in effect, an attempt to commute (i.e to 
lessen the punishment by changing its character) and to be null and 
void. The reviewing officer was advised that his authority in the 
case was confined to “approval or disapproval” because a sentence 
of dismissal could not be reduced without commutation to some 
other form of punishment (42-213, 214). 

25. When a master sergeant was sentenced by a special court to 
be reduced to the grade of private, and the reviewing authority ap- 
proved and ordered executed “only so much of the sentence as 
provides for reduction to the grade of staff sergeant,” it was held 
that such action constituted a disapproval of the original sentence 
and that the attempt of the reviewing authority to reduce the accused 
to the grade of staff sergeant was a nullity because the reduction of 
a noncommissioned officer to a lower noncommissioned grade by 
sentence of court-martial is not authorized (47-212). 

Rehearing 

(See M.C.M. Syd, 89) 

26. Prior to 1920, when the sentence adjudged by the court was 
disapproved by the reviewing authority a new trial could not be 
ordered except upon the specific request of the accused, thus waiving 
his right to plead double jeopardy. Under the present code the 
jurisdiction of the court upon a rehearing is so restricted (see A.W. 
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52) as not to constitute double jeopardy. {40-408 (5) (6)), A re- 
hearing should not be ordered if any part of the sentence is approved 
(M.C.M, 89). 

Reviewing Authority Cannot Correct Record or Increase 
Punishment 

27. The reviewing officer cannot correct the record of the court. 
In a proper case he may return it to the court for correction by pro- 
ceedings in revision. Neither can he increase the punishment how- 
ever inadequate he may deem it to be, but he may state his reasons 
for his action and comment unfavorably upon the conduct of the 
accused as shown by the evidence, and such comments do not con- 
stitute an addition to the punishment (12-555, SS®* 559)- 

28. An illegal sentence is null and void and should not be acted 
upon by the reviewing authority. In such case the record should 
be returned to the court for proceedings in revision to revoke the 
void sentence and adjudge a new and legal sentence; a “rehearing" 
is not proper. (47-290.) (See M.C.M. 83, 87b.) 

29. The reviewing authority cannot change the sentence to impose 
a form of punishment not included in that adjudged by the court, 
and an attempt to do so invalidates the whole sentence (30-1381, 

1395) (40*404 [2], 407 [i]) (42-214). 

30. If a sentence in excess of the legal limit is divisible, such part 
as is legal may be approved and executed (12-564) (43-269). 

31. The death penalty is an indivisible sentence, and when it has 
been illegally imposed by the court it cannot be reduced by the re- 
viewing authority to an authorized punishment. In such case the 
record must be returned to the court for revision proceedings (43-9, 
10, 269). See Article 43 (Death Sentence) Annotation, par. 3. 

32. The reviewing authority cannot add to the penalty imposed 
by the court. When an accused was sentenced to total forfeitures 
and confinement at hard labor for life, but the court failed to im- 
pose a dishonorable discharge, and the reviewing authority attempted 
to "mitigate” the sentence to dishonorable discharge, total forfeitures, 
and confinement at hard labor for fifteen years, it was held that by 
including the dishonorable discharge the reviewing authority did 
not "mitigate” but added to the punishment, and that his action 
was Illegal (30-1395) (40-407 [2}). 

33. A reviewing officer, after approving a sentence of life impris- 
onment imposed under Article 92 (Murder or Rape), may reduce 
the period of confinement to a definite term of years. See Article 51 
(Mitigation, Remission and Suspension of Sentences). The sen- 
tence, being mandatory by law, must first be approved and then 
reduced by mitigation or remission. This may be done in the same 
action in which the sentence is approved (43-379» S^^)- 
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34. Neither the amount nor the period of the forfeitures may be 
increased by the reviewing authority over that imposed by the court, 
even though the net result would be to reduce the total amount 
forfeited (44-231). 

Disapproval 

35. Approval gives life and operation to a sentence, while dis- 
approval nullifies it. Disapproval is not a mere disapprobation, but 
a final determinative act putting an end to the proceedings in the 
particular case. Disapproval by the reviewing authority is final even 
in cases where an approval would require confirmation, but to be 
thus operative it must be explicit. A mere absence of approval is 
not a disapproval (12-563, 564) (43-424). See Article 40, Annotation, 
par. 2a. 

36. A reviewing authority cannot disapprove a sentence and then 
proceed to mitigate or commute the punishment, since, upon dis- 
approval there is nothing left upon which such action can be based 
(12-564). 

37. The legal effect of a disapproval is the same whether any rea- 
sons are given or not, or whether the reasons given are well founded 
or not (12-564). 

38. Disapproval of a finding of guilty has the effect of an acquittal; 
but disapproval of a finding of not guilty is a mere nonconcurrence 
and is without legal effect upon the status of the accused. He still 
remains legally not guilty (12-564). 

39. If the findings of guilty of all the specifications are disapproved, 
and the finding of guilty of the charge is approved, the record is 
obviously insufficient to support any conviction (30-1306) (40-404 [1}). 

39a. Article 37 (Irregularities— Effect of) requires a reviewing 
officer to exercise a sound discretion to the end that substantial 
justice may be done, and he should not disapprove any case be- 
cause of the improper admission or rejection of evidence, or for 
errors in pleading or procedure unless, in his opinion, after an 
examination of the entire proceedings the substantial rights of the 
accused have been prejudiced (M.C.M. 87b.) This rule applies 
also to the reviewing agencies in the Judge Advocate General’s 
Office (M.C.M. loob.) 

Finality of Action 

40. The reviewing authority acts in both a judicial and administra- 
tive or ministerial capacity. His action is final except in cases re- 
quiring confirmation, but the sentence may be modified through the 
power of pardon, commutation, remission, or suspension, and if void 
for want of jurisdiction or other cause it may be set aside (12-554). 

41. The action of the reviewing authority when once published 
cannot be modified nor revoked. His rank or command is immaterial. 
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Thus a legal sentence of dismissal, duly approved, confirmed, and 
executed, is beyond the reach even of the pardoning power of the 
President (12-565, 569; 30-1403) (40-395 [36}, Sup. 395 [37]). But 
if there be some fatal defect in the proceedings the sentence is void, 
and although it has been approved and put into execution, it may 
be so declared (12-572, 573; 30-1360) (40-403 [5] [6} (44-230) When 
an original (typewritten) order promulgating a sentence to confine- 
ment as expiring January is, 1915, and a later printed order fixed 
such expiration as February 23, 1915, bearing the notation— “This 
order supersedes typewritten order publishing thise case”— it was held 
that the first order legally completed the action of the reviewing au- 
thority and the second order was null and void (30-1360). In the 
foregoing decisions the sentences had been fully promulgated includ- 
ing notice to accused. The reviewing authority may recall and 
modify his action before publication and notice to accused (30-1379) 
(40-403 [4}). See Article 34, Annotation, as to review of proceedings 
of inferior courts-martial. (See also Articles 5oh and 53.) 

42. The transfer of a prisoner to the U. S. Disciplinary Barracks 
does not deprive the reviewing authority of the power to set aside his 
void action. In such case The Adjutant General should authorize the 
Commandant of the Disciplinary Barracks to release the man from 
confinement (44-230). 


# # * * 

ARTICLE 48 . Confirmation. In addition to the approval re- 
quired by article 47 , confirmation is required as follows before the 
sentence of a court-martial may be carried into execution, namely: 

a. By the President with respect to any sentence— 

(1) of death, or 

( 2 ) involving a general officer: 

Provided, That when the President has already acted as approving 
authority, no additional confirmation by him is necessary; 

b. By the Secretary of the Department of the Army loith respect 
to any sentence not requiring approval or confirmation by the Presi- 
dent, when The Judge Advocate General does not concur in the 
action of the Judicial Council; 

c. By the Judicial Council, with the concurrence of The Judge 
Advocate General, with respect to any sentence— 

( 1 ) when the confirming action of the Judicial Council is 
not unanimous, or when by direction of The Judge Advocate 
General his participation in the confirming action is required, 
or 

( 2 ) involving imprisonment for life or 

(q) involving the dismissal of an officer other than a general 
officer, or 
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(4 ) involving the dismissal or suspension of a cadet; 

d. By the Judicial Council with respect to any sentence in a case 
transmitted to the Judicial Council under the provisions of article 
50 for confirming action. (As amended by S.S.A. ’48^ effective Feb. 
i, 1949.) (See M.C.M, 88, lood.) 

ARTICLE 49. Powers Incident To Power To Confirm. The 
power to confirm the sentence of a court-martial shall be held to 
include— 

a. The power to approve, confirm, or disapprove a finding of 
guilty, and to approve or confirm so much only of a finding of guilty 
of a particular offense as involves a finding of guilty of a lesser 
included offense: 

b. The power to confirm, disapprove, vacate, commute, or reduce 
to legal limits the whole or any part of the sentence; 

c. The power to restore all rights, privileges, and property affected 
by any finding or sentence disapproved or vacated; 

d. The power to order the sentence to be carried into execution; 

e. The power to remand the case for a rehearing under the pro- 
visions of article 52. (As amended by S.S.A. ’48, effective Feb. 1, 
1949.) (See M.C.M 88.) 


ANNOTATION 

1. A sentence cannot be commuted (changed to a different nature) 
except by a confirming authority (M.C.M. 87b.) 

ARTICLE 50. Appellate Review. 

a. Board of Review; Judicial Council. The Judge Advocate Gen- 
eral shall constitute, in his office, a Board of Review composed of 
not less than three officers of the Judge Advocate General’s Depart- 
ment. He shall also constitute, in his office, a Judicial Council 
composed of three general officers of the Judge Advocate General’s 
Department: Provided, That the Judge Advocate General may, 
under exigent circumstances, detail as members of the Judicial Coun- 
cil, for periods not in excess of sixty days, officers of the Judge 
Advocate General’s Department of grades below that of general 
officer 

h. Additional boards of review and judicial councils. 
ever necessary, the Judge Advocate General may constitute two or 
more Boards of Review and Judicial Councils in his office, with 
equal powers and duties, composed as provided in the first para- 
graph of this article. 

c. Branch offices. Whenever the President deems such action 
necessary, he may direct The Judge Advocate General to establish a 
branch office, under an Assistant Judge Advocate General who shall 
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be a general officer of The Judge Advocate General’s Department, 
with any distant command, and to establish in such branch office 
one or more Boards of Review and Judicial Councils composed as 
provided in the first paragraph of this article. Such Assistant Judge 
Advocate General and such Board of Review and Judicial Council 
shall be empowered to perform for that command under the general 
supervision of The Judge Advocate General, the duties which The 
Judge Advocate General and the Board of Revieio and Judicial 
Council in his office would otherwise be required to perform in re- 
spect of all cases involving sentences not requiring approval or 
confirmation by the President: Provided, That the power of mitiga- 
tion and remission shall not be exercised by such Assistant Judge 
Advocate General or by agencies in his office, but any case in which 
such action is deemed desirable shall be forwarded to The Judge 
Advocate General with appropriate recommendations. 

d. Action by board of review when approval by president or 
CONFIRMING ACTION IS REQUIRED. Before any record of trial in which 
there has been adjudged a sentence requiring approval or confirma- 
tion by the President or confirmation by any other confirming author- 
ity is submitted to the President or such other confirming authority, 
as the case may be, it shall be examined by the Board of Review 
which shall take action as follows: 

(1) In any case requiring action by the President, the Board 
of Review shall submit its opinion in writing, through the 
Judicial Council which shall also submit its opinion in writing, 
to the Judge Advocate General, who shall, except as herein other- 
ruise provided, transmit the record and the Board’s and Council’s 
opinions, with his recommendations, directly to the Secretary of 
the Department of the Army for the action of the President: 
Provided, That the Judicial Council, with the concurrence of 
the Judge Advocate General shall have powers in respect to 
holdings of legal insufficiency equal to the powers vested in the 
Board of Review by subparagraph (3) of this paragraph. 

(2) In any case requiring confirming action by the Judicial 
Council with or without the concurrence of the Judge Advocate 
General, when the Board of Review is of the opinion that the 
record of trial is legally sufficient to support the sentence it shall 
submit its opinion in writing to the Judicial Council for appro- 
priate action. 

(3) When the Board of Review is of the opinion that the 
record of trial in any case requiring confirming action by the 
President or confirming action by the Judicial Council is legally 
insufficient to support the findings of guilty and sentence, or 
the sentence, or that errors of law have been committed in- 
juriously affecting the substantial rights of the accused, it shall 
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submit its holding to the Judge Advocate General and when 
the Judge Advocate General concurs in such holding, such 
findings and sentence shall thereby be vacated in accord with 
suck holding and the record shall be transmitted by the Judge 
Advocate General to the appropriate convening authority for 
a rehearing or such other action as may be proper. 

(4) In any case requiring confirming action by the President 
or confirming action by the Judicial Council in which the Board 
of Review holds the record of trial legally insufficient to support 
the findings of guilty and sentence, or the sentence, and the 
Judge Advocate General shall not concur in the holding of the 
Board of Review, the holding and the record of trial shall be 
transmitted to the Judicial Council for confirming action or for 
other appropriate action in a case in which confirmation of the 
sentence by the President is required under article 48a. 
e. Action by board of review in cases involving dishonorable 

OR BAD-CONDUCT DISCHARGES OR CONFINEMENT IN PENITENTIARY. No 
authority shall order the execution of any sentence of a court-martial 
involving dishonorable discharge not suspended, bad-conduct dis- 
charge not suspended, or confinement in a penitentiary unless and 
until the appellate review required by this article shall have been 
completed and unless and until any confirming action required shall 
have been completed. Every record of trial by general or special 
court-martial involving a sentence to dishonorable discharge or bad- 
conduct discharge, whether such discharges be suspended or not 
suspended, and every record of trial by general court-martial in- 
volving a sentence to confinement in a penitentiary, other than 
records of trial examination of which is required by paragraph d 
of this article, shall be examined by the Board of Revieio which 
shall take action as follows: 

(1) In any case in which the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty and 
sentence, and confirming action is not by the Judge Advocate 
General or the Board of Review deemed necessary, the Judge 
Advocate General shall transmit the holding to the convening 
authority, and such holding shall be deemed final and conclu- 
sive. 

(2) In any case in which the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty and 
sentence; but modification of the findings of guilty or the sen- 
tence is by the Judge Advocate General or the Board of re- 
view deemed necessary to the ends of justice, the holding and 
the record of trial shall be transmitted to the Judicial Council 
for confirming action. 

(3) In any case in which the Board of Review holds the record 
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of trial legally insufficient to support the findings of guilty 
and sentence^ in whole or in part, and the Judge Advocate 
General concurs in suck holding, the findings and sentence shall 
thereby be vacated in whole or in part in accord with such 
holding, and the record shall be transmitted by the Judge 
Advocate General to the convening authority for rehearing or 
such other action as may be appropriate. 

(4) In any case in which the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty and 
sentence, in whole or in part, and the Judge Advocate General 
shall not concur in the holding of the Board of Review, the 
holding and the record, of trial shall be transmitted to the 
Judicial Council for confirming action. 

f. Appellate action in other cases. Every record of trial by 
general courtnnartial the appellate review of which is not other- 
wise provided for by this article shall be examined in the Office of 
the Judge Advocate General atid if found legally msufficient to 
support the fmdings of guilty and sentence, in whole or in part, 
shall be transmitted to the Board of Review for appropriate action 
m accord with paragraph e of this article. 

g. Weighing evidence. In the appellate review of records of 
trials by courts-martial as provided in these articles the Judge 
Advocate General and all appellate agencies in his office shall have 
authority to weigh evidence, judge the credibility of witnesses, and 
determine controverted questions of fact. 

h. Finality of court-martial Judgments. The appellate review 
of records of trial provided by this article, the confirming action 
taken pursuant to articles 48 or 49, the proceedings, findings, and 
sentences of courts-martial as heretofore or hereafter approved, re- 
xnewfid, or confirmed as required by the Articles of War and all 
dismissals axid discharges heretofore or hereafter carried into execu- 
tion pursuant to sentences by courts-martial following approval, re- 
view, or confirmation as required by the Articles of War, shall be 
final and conclusive, and orders publishing the proceedings of courts- 
martial and all action taken pursuant to such proceedings shall be 
binding upon all departments, courts, agencies, and officers of the 
United States, subject only to action upon application for a new 
trial as provided in article 53. (As amended by S.S.A. ’48, effective 
Feb. 1, 1949.) (See M.C.M. Chap. XXI.) 

{Note: The present Article 50 replaces Article 501^ which has 
been rescinded. The review procedure is materially modified in sev- 
eral respects, and very few opinions rendered under the old Article 
are now applicable. For that reason none are here cited. Two main 
points to be noted in the new Article 50 are as follows: 
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(1) Any record of trial in which a sentence has been adjudged 
requiring confirmation by the President or otlier confirming author- 
ity (see Article 48) must pass through the reviewing agencies in 
The Judge Advocate General’s office, beginning with the Board of 
Review, before being submitted to the confirming authority (see 
Par. d). 

(2) Every record of trial involving a sentence to dishonorable or 
bad-conduct discharge, whether suspended or not, or a sentence to 
confinement in a penitentiary, must be examined by the Board of 
Review and other agencies in The Judge Advocate General’s office 
before promulgation (see Par. e). 

ARTICLE 51. Mitigation, Remission, and Suspension of Sen- 
tences a. At the time ordered executed. The power of the Presi- 
dent, the Secretary of the Department of the A^-my, and any re- 
viewing authority to order the execution of a sentence of a court- 
martial shall include the power to mitigate, remit, or suspend the 
whole or any part thereof, except that a death sentence may not be 
suspended. The Judge Advocate General shall have the power to 
mitigate, remit, or suspend the whole or aiiy part of a sentence in 
any case requiring appellate review under article 50 and not re- 
quiring approval or confirmation by the President, but the power 
to mitigate or remit shall be exercised by the Judge Advocate Gen- 
eral under the direction of the Secretary of the Department of the 
Army. The authority which suspends the execution of a sentence 
may restore the person under sentence to duty during such suspen- 
sion; and the death or honorable discharge of a person under 
suspended sentence shall operate as a complete remission of any 
unexecuted or unremitted part of such sentence. 

b. Subsequent to the time ordered executed. (1) Any unexecuted 
portion of a sentence other than a sentence of death, including all 
uncollected forfeitures, adjudged by court-martial may be mitigated, 
remitted or suspended and any order of suspension may be vacated, 
in whole or in part, by the military authority competent to appoint, 
for the command, exclusive of penitentiaries and the United States 
disciplinary barracks, in which the person under sentence may be, 
a court of the kind that imposed the sentence, and the same power 
may be exercised by superior military authority or by the Judge 
Advocate General under the direction of the Secretary of the Depart- 
ment of the Army: Provided, That no sentence approved or con- 
firmed by the President shall he mitigated, remitted, or suspended 
by any authority inferior to the President: And provided further. 
That no order of suspension of a sentence to dishonorable discharge 
or bad conduct discharge shall be vacated unless and until con- 
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firming or appellate action on the sentence has been completed as 
required by articles -iS and 50. 

(2) The power to suspend a sentence shall include the power to 
restore the person affected to duty during such suspension. 

(3) The power to mitigate, remit or suspend the sentence or any 
part thereof in the case of a person confined in the United States 
disciplinary barracks or in a penitentiary shall be exercised by the 
Secretary of the Department of the Army or by the Judge Advocate 
General under the direction of the Secretary of the Department of 
the Army. (As amended by S.S.A. ’48, effective Feb. 1, 1949). (See 
M.C.M, 87b, 100c). 


ANNOTATION 


Pars. 

L Mitigation i-8 

II. Remission g-19 

III. Suspension 20-25 


1. MITIGATION 

1. To mitigate a sentence means to reduce the punishment in 

quantity or quality, or both, without changing its species. As an 
instance of mitigation both in quantity and quality, a sentence 
to confinement in a penitentiary for three years may be mitigated 
to two years in a military prison (12-177). ^ sentence of confine- 

ment at hard labor for thirty days may be mitigated to hard labor 
without confinement and restriction to limits, both for thirty days. 
The general nature of the punishment remains the same; it is 
changed in degree and quality only (43-11). But a “fine’' of $500 
cannot be changed by the reviewing officer to a “forfeiture” of $50 
per month (pay) for 10 months. There is a substantial difference 
between a “fine” and a “forfeiture.” The first creates a general 
obligation, the second is applicable to pay only. Furthermore, in 
mitigation the time in which the punishment is to be executed must 
not be extended. To change a sentence from “fine" to “forfeiture” 
is “commutation,” which can be effected only by a confirming 
authority (47-64, 65). (See Articles 48 and 49). 

la. In case of a mandatory sentence of life imprisonment imposed 
under Article 92 (Murder or Rape) the reviewing authority, after 
approving the sentence, may in the same action reduce it to a definite 
teim of years (43-379» (49-65)- 

2. The power is not limited to the time of approval of the sen- 
tence, but may be exercised as long as there remains any portion of 
the sentence unexecuted, and the subject is within the command or 
jurisdiction of the authority exercising it (12-177). 
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3. The power of mitigation passes with command over the subject 
(12-177) with exceptions named in the article. It cannot be delegated 
(12-176; 30-1395) (40-403 [1]), In the case of a general prisoner who 
has ceased to be a member of his original organization the power 
of remission or suspension of his sentence may be freely exercised 
by the commander in whose jurisdiction he is being held, such local 
commander having court-martial jurisdiction comparable to that 
under which the sentence was imposed (43-98)- 

4. A dishonorable discharge may be mitigated to a bad conduct 
discharge, but a bad conduct discharge cannot be mitigated; how- 
ever, any forfeitures or confinement imposed with a dishonorable or 
bad conduct discharge may be mitigated to a lesser degree. The 
following mitigations are permissible: forfeiture of pay to detention 
for a like period or less; confinement at hard labor to hard labor 
without confinement for like period or less. The sentence of an 
oflSicer to dismissal cannot be mitigated (12-177) (M.C.M. 87b). 

5. An illegal sentence cannot be approved and mitigated to a 
punishment which would be legal (12-177). The proper action is 
to approve only so much of the sentence as is legal. 

6. No military authority can mitigate a sentence imposed by a 
civil court (30-1425). 

7. There is no logical connection between the amount of evidence 
produced at the trial and the degree of punishment to be imposed. 
After it has been determined that accused is guilty the punishment 
should be determined by the character of the offense. The fact that 
he was convicted upon the testimony of only one witness is no basis 
for mitigation of the sentence (30-1285) (40-395 [64]). 

8. A discharged soldier serving a sentence of court-martial in a 
penitentiary is still subject to military jurisdiction for purposes of 
mitigation or remission of his sentence (12-569). 

II. REMISSION 

9. The power of remission may be exercised so long as there re- 
mains any portion of the sentence unexecuted, and the subject is 
within the jurisdiction of the authority exercising it (12-177; 3 *^* 5395 ) 
(40-407 {3]). This power cannot be delegated (12-176). The sen- 
tence of a dishonorably discharged general prisoner who is being 
held in confinement awaiting removal to the U. S. Disciplinary 
Barracks, or other designated place, is subject to remission by the 
military authority competent to exercise such power at the post 
where the prisoner is being held (45-9, 176). A legal forfeiture 
imposed under Article 104 cannot be rescinded, vacated or disturbed 
after such forfeiture has been executed (46-341). 

ga. The suspension or remission of a sentence may be conditioned 
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upon the happening of a future event, such as embarkation for 
overseas service, in which case the order may be conditioned upon 
actual sailing and made to be effective a certain number of days after 
departure; but the authority issuing such order may not authorize 
a unit commander to fix the time when it shall become effective 
(45-133. 134 )- 

10. This power is commonly exercised after a part of the sentence 
has been executed and circumstances arise which were either not 
known or were not considered at the trial (12-563, 574, 575, 576). 
When a part or all of the sentence is remitted subsequent to the 
original promulgating order, an appropriate general or special court- 
martial order should be published. Similar action affecting a sum- 
mary court sentence should be published in special orders (M.C.M. 
94 )- 

11. The action of a reviewing authority in approving a legal sen- 
tence and simultaneously remitting a portion of it is legally equiva- 
lent to approving only the sentence as reduced (30-1395) (40-404 [2]). 
But if an illegal sentence be first approved and then mitigated to a 
punishment which is legal the latter will be equally invalid and in- 
operative with the original sentence (12-177). 

12. Remission of part of a sentence of confinement leaves the re- 
duced sentence as though it were the original, and the prisoner is 
entitled to credit for good conduct time on the reduced sentence 
(12-582). 

13. An unconditional remission cannot be revoked (12-840, 841). 

14. Confinement and forfeiture are two distinct punishments, and 
remission of one does not affect the other (12-841). 

15. Collected forfeitures cannot be remitted if the sentence was 
legal. If the sentence was illegal, and pay has been forfeited and col- 
lected under it, the amount may be credited on subsequent rolls as 
having been illegally collected (12-870; 30-1877, 1878) (40-pp. 891, 
892). A legally adjudged forfeiture, when duly collected is beyond 
the reach of executive clemency and can be restored only by act of 
the Congress (30-1877) (40-891). (But see Article 53 Petition for 
New Trial). 

16. A remission of forfeitures applies to forfeitures which have re- 
mained uncollected through error as well as those not yet accrued 
(30- * 397 ) (40-407 [4])- 

17. A sentence of an officer to loss of files cannot be remitted after 
he, with those who "jumped” him, have been promoted to the next 
higher grade, the sentence being fully executed and not subject to 
remission (30-1398) (40-407 [5}). The reduction of a noncommis- 
sioned officer to the lowest grade by sentence of court-martial is 
immediately effective upon approval of the sentence by the reviewing 
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authority, and being fully executed, cannot be vacated or remitted 
although the accused subsequently is found to have not been mentally 
responsible at the time of his offense and trial, the question of 
sanity not having been raised at the trial (47-48)- Btit see Article 53 
(Petition for New Trial). 

18. Acceptance of an officer’s resignation while under sentence of 
a general court-martial operates as a constructive remission of the 
unexecuted portion of his sentence (30-531) (40-p, 991), but the vaca- 
tion of an order suspending a dishonorable discharge and ordering 
the latter executed does not operate as a remission of a sentence to 
confinement which was imposed between the date of the suspension 
of the dishonorable discliarge and the vacation of the suspenion 
(30-1401) (40-410 [4]). 

18a. If an officer, who is under sentence of suspension from pro- 
motion for one year, is promoted within the year, the promotion is 
valid and will operate to remit the unexecuted portion of the sen- 
tence (44-136). 

19. No military authority can remit a penalty imposed upon a 
soldier by a civil court (30-1425). 

III. SUSPENSION 

20. The authority competent to order the execution of the sen- 
tence may, at the time of his approval, suspend its execution in 
whole or in part (40-410 [1]); and such power is extended to any 
commander, having court-martial jurisdiction comparable with that 
under which the sentence was imposed, in whose command the 
person under sentence is serving or being held except penitentiaries 
and the U. S. Disciplinary Barracks (43-97, 98). This power may 
be exercised by superior military authority, or The Judge Advocate 
General under the direction of the Secretary of the Army. 

21. A dishonorable discharge or any sentence except death, may 
be suspended for any period within the soldier’s current enlistment, 
although beyond the term of his sentence to confinement (30-1400) 
(40-410 [1}). It is the better practice to suspend the discharge until 
the soldier’s release from confinement then no further action is 
necessary in case he is not restored to duty prior to or at the termina- 
tion of his sentence to confinement (43-62). As to suspension of dis- 
honorable and bad conduct discharges, see M.C.M. 87b. The suspen- 
sion, or vacation of a suspension, of the sentence of a general or 
special court-martial should be promulgated by a general or special 
court-martial order (M.C.M. 94). 

22. The power to suspend the execution of a sentence is not 
limited to the term of the sentence, neither is the authority to vacate 
a suspension so limited. A suspension may be vacated at any time 



J COURTS-MARTIAL-ACTION ON PROCEEDINGS 175 

I during the soldier’s current enlistment (40-410 [4}). For suspension 

of a sentence upon the happening ot a future event see par. 9a, this 
Annotation. 

j 23. General prisoners servdng sentences for desertion in time of 

war, whether in the disciplinary barracks or in a penitentiary, may 
I be restored to duty by the Secretary of War. Such men should not 

I be restored as a class, but each case should be decided on its own 

I merits (30-1618) (40-410 [3]). 

j 24. A soldier in confinement under a suspended dishonorable dis- 

i charge is not in a pay status, and any attempt by the reviewing 

I authority to reserve to the soldier a part of his pay is ineffectual. 

I But when the entire sentence of dishonorable discharge, total for- 

; feitures, and confinement is suspended, the soldier is entitled to pay 

and allowances; and where a soldier is serving a sentence to con- 
finement under a suspended dishonorable discharge and the un- 
executed portion of the sentence to confinement is suspended and 
the soldier restored to duty, he is entitled to pay and allowances 
from the date of such restoration to duty (30-1882) (40-410 [2]) 
(43-425, 426) (44-419)- 

25. The vacation of suspension of a dishonorable discharge and 
its execution will not abate a court-martial sentence to confinement 
imposed between the dates of suspension and execution of the dis- 
charge (40-410 [4}). The death of a soldier while under a sus- 
pended sentence of dishonorable discharge remits the unexecuted part 
of the sentence as he will have died “in the military service,” even 
though he was serving, at the time of his death, for fraudulent enlist- 
; ment (40-Sup. 410 {5}). The suspension of a dishonorable or bad 

I conduct discharge cannot be vacated until the sentence, by which it 

1 was imposed, is confirmed and the proceedings have been reviewed 

I a.-) required by Articles 48 and 50 (M.C.M. 87b). 

I « * * « . 

i 

ARTICLE 52 . Rehearings, When any revietving or confirming 
authority disapproves a sentence or when any sentence is vacated by 
action of the Board of Review or Judicial Council and the Judge 
I Advocate General, the reviewing or confirming authority or the Judge 

I Advocate General may authorize or direct a rehearing. Such rehearing 

! shall take place before a court-martial composed of members not 

1 members of the court-martial which first heard the case. Upon such 

I rehearing the accused shall not be tried for any offense of xuhich he 

\ was found not guilty by the first court-martial, and no sentence in 

excess of or more severe than the original sentence shall be enforced 
\ unless the sentence be based upon a finding of guilty of an offense 
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not considered upon the merits in the original proceeding. (As 
amended by S.S.A. ’48, effective Feb. 1, 1949). 

ANNOTATION 
(M.C.M. 84, 89) 

1. Formerly a new trial could not be ordered where the sentence 
adjudged upon the first trial was disapproved except upon the specific 
request of the accused, thus waiving his right to plead double 
jeopardy. Retrials have, therefore, been rare in our military juris- 
prudence (12-569). The jurisdiction of the court upon a rehearing 
under this Article is so restricted as not to constitute double jeopardy. 
No reconsideration of an acquittal, or increase of sentence, is author- 
ized except as noted in paragraph 4 below (40-408 [5} [6}). 

2. When a legal sentence has been duly approved and promulgated 
by competent authority, the granting or ordering of a new trial 
is beyond the power of any military commander or the President 
(12-569). This decision is not disturbed by any provision of Article 
52, under which a rehearing may be ordered only when the record 
of trial is found legally insufficient to support the findings and sen- 
tence. Even if the sentence is approved only in part there can be 
no rehearing (30-1375) (M.C.M. 8g). (But see Art. 53— Petition for 
New Trial). 

3. When a sentence is disapproved or vacated without at the 

same time directing a rehearing, such action constitutes a final dis- 
position of the case and a rehearing cannot be subsequently ordered 
(43-97, 424) (47-175). Any modification of the sentence made 

mandatory by the action of the Board of Review and The Judge 
Advocate General must be accomplished by supplementary action of 
the reviewing authority over his personal signature (44-97). 

4. Upon a rehearing there must be a complete change in the 
personnel of the court (40-408 [7}), and the sentence may not exceed 
that adjudged upon the original trial, as approved by the reviewing 
authority, unless based upon conviction of an offense nor ronsif^ered 
upon its merits in the original proceedings (30-1394, Sup. 1375, 
1394) (40-408 [6]) (48-133, 134); and where accused was tried for 
desertion, convicted of absence without leave only, and sentenced to 
dishonorable discharge and total forfeitures, and the reviewing 
authority disapproved and ordered a rehearing upon which accused 
was convicted of desertion and given the same sentence as before, 
it was held that while the record supported a conviction of absence 
without leave only, the sentence might stand (40-408 [6}). 

5. Upon a rehearing the testimony of absent witnesses may be 
read from the record of the first trial, provided such record is 
properly authenticated and identified, and the submission of the 
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first record with, and as a part of, the record of the rehearing, and 
the fact that the testimony of the absent witnesses is not made a 
j)hysical pan ol the rehearing record, will not constitute any error 
under this Article (30-Sup. 1369a) (40-390 [1]). Such testimony of 
absent witnesses may be used in a rehearing when the case was orig- 
inally capital but not so upon rehearing because the first court im- 
posed a sentence to confinement only (45-175). See Article 25, 
Anno., par. 6b, 

^ # 

ARTICLE 53. Petition for New Trial. Under such regulations 
as the President may prescribe, the Judge Advocate General is 
authorized, upon application of an accused person, and upon good 
cause shoion, in his discretion to grant a new trial, or to vacate a 
sentence, restore rights, privileges, and property affected by such 
sentence, and substitute for a dismissal, dishonorable discharge, or 
bad conduct discharge previously executed a form of discharge 
authorized for adiiiinistrative issuance, in any court-martial case in 
which application is made within one year after final disposition of 
the case upon initial appellate review: Provided, That with regard 
to cases involving offenses committed during World War II, the 
application for a new trial may be made within one year after 
termination of the war, or after its final disposition upon initial 
appellate review as herein provided, whichever is the later: Provided, 
That only one such application for a new trial may be entertained 
with regard to any one case: And provided further, That all action 
by the Judge Advocate General pursuant to this article, and all pro- 
ceedings, findings, and sentences on new trials under this article, as 
approved, reviewed, or confirmed under articles 43, 48, 49, and 50, 
and all dismissals and discharges carried into execution pursuant to 
sentences adjudged on new trials and approved, reviewed, or con- 
firmed, shall be final and conclusive and orders publishing the action 
of the Judge Advocate General or the proceedings on new trial and 
all action taken pursuant to such proceedings, shall be binding upon 
all departments, courts, agencies, and officer's of the United States. 
(As amended by S.S.A. ’48, effective Feb. 1, 1949). 

{Note: This article is entirely new. The former code contained no 
provision for a “Petition for New Trial.” The substance of the 
former Article 53 has been transferred to the new Article 51). 

ANNOTATION 
(See M.C.M. 84 & Chap. XXII) 

1. The petition should show good cause for the remedy requested, 
and may be submitted by the accused, his counsel or representative. 
It may be submitted after the accused has been separated from the 
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service within the prescribed limits of time. It cannot be presented 
after his death. Completion of action under Article 50 and, when 
required, Article 48, constitutes “final disposition of the case upon 
initial appellate review.” The presentation of a petition for a new 
trial under this Article does not operate to stay execution of the 
sentence. (M.C.M. loi, io5>, to which refer for details of procedure). 



CHAPTER X 


PUNITIVE ARTICLES-ENLISTMENT; MUSTER; 
RETURNS 


ARTICLE 54. Fraudulent enlistment. Any person who shall 
procure himself to be enlisted in the military service of the United 
States by means of willful misrep7'esentation or concealment as to 
his qualifications for enlistment, and shall receive pay or allowances 
under such enlistment, shall be punished as a court-martial may 
direct. (See M.C.M. 142). 

ANNOTATION 


Pars. 

I. In General i-g 

IL Specifications 10 

III. Proof 11-18 

IV. Variance ig 


I. IN GENERAL 

1. Prior to the change in this Article, in 1892, so as to make the 
receipt of pay or allowances an essential element of this offense, 
fraudulent enlistment could not be punished as a military offense 
because when the fraud was committed the accused was a civilian 
and not subject to military law, unless already in the service under 
a former enlistment (12-573, ^^5* 3®'*543) (40"4i2 [2])). 

2. Fraudulent enlistment without a discharge from a former en- 
listment (see Article 28, Certain Acts Constitute Desertion) is punish- 
able under the 96th (General) Article (30-1472) (40-454 [58]). So 
also in the case of a deserter from the Na\7, or a member of the 
National Guard, who conceals the fact (12-606). See (General) 
Article 96, Annotation, par. 19. 

3. One who gives his true age, although it is below the prescribed 
minimum, is not guilty of fraudulent enlistment (12-605), neither 
is he so guilty if he has committed a felony and does not conceal 
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that fact (i 2-606), nor if he is already in the service and so states 
(30-J538) (40-395 [19]). Concealment of the disqualifying fact or 
circumstances is essential (40-249 [3}, page 1003). 

4. Fraudulent enlistment by a minor is punishable under this 
Article, and if he is under charges of this or other military offense 
the interests of military justice are paramount to the right of a 
parent and he may be held for such military offense before the 
right to his discharge be passed upon by a civil court in habeas 
corpus proceedings (12-448). 

5. A fraudulent enlistment is not void, but voidable only at the 
option of the government. Statutes prohibiting the enlistment of 
deserters, convicted felons, intoxicated persons, minors, etc., are 
merely directory and do not make such enlistments void. But if 
the disqualification is one which incapacitates the person from 
making any contract, such as insanity, idiocy, etc, then the enlist- 
ment is void (12-606, 607). 

6. This offense may be waived and the soldier be retained in the 
service (30-359. 1429) (40-249 [4]), and in such case the soldier is 
entitled to an honorable discharge at the expiration of the enlist- 
ment if the character of his service otherwise so warrants (12-609, 
610). If a deserter who enlists under a different name is held to 
his second enlistment, it constitutes such waiver (30-177). 

7. A soldier may be tried for desertion from a fraudulent enlist- 
ment (12-606), as well as for the fraudulent enlistment (12-495). 

8. A fraudulent enlister may be tried, or discharged without honor, 
or restored to duty, but if tried, convicted and sentenced, but not 
dishonorably discharged, he should not, in justice, be then summarily 
discharged (12-606, 607, 608, 609). However, when a deserter, serving 
in a fraudulent enlistment, was confined and charged with desertion 
and fraudulent enlistment, it was held that such action constituted 
a decision by the military authorities to regard him as still in his 
first enlistment, and to suspend service in his second (fraudulent) 
enlistment. While serving a sentence for such desertion and fraudu- 
lent enlistment he was discharged without honor from his first 
enlistment and held to his second, and the time thereafter spent 
in confinement for the desertion and fraudulent enlistment was held 
to count upon the second enlistment (30-1536). 

9. Fraudulent enlistment has both criminal and civil aspects. It is 
punishable as an offense under this article and also has a bearing 
upon the validity of the enlistment contract, and notwithstanding 
the judicial determination, admin istraive determination of the fact 
of fraudulent enlistment may, none the less, be made (30-246) 
(40-412 [i]). 
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11. SPECIFICATIONS 

10. Under this Article it is necessary to allege and prove, not only 
entry into the service by means of some fraud, but also the receipt 
of pay or allowances, otherwise the proceedings are fatally defective 
(52-573; S^- 5543 )- A plea of guilty will not cure such defect in a 
specification (30-1543) (40-412 [2]). 

III. PROOF 

11. To prove prior enlistment with no discharge therefrom, a 
certificate of the Adjutant General to the effect that the records 
show such prior enlistment with no discharge therefrom is not 
admissible because it states a mere conclusion of the examiner. The 
original records, f)r duly authenticated copies, must be jiroduced, 
leaving the court to judge their import (30-1537) (40-395 [16]). 

12. Service record or pay card entries which are secondary records 
compiled from other, and original, sources are not admissible to 
prove receipt of pay or allowances without the necessary foundation 
having been laid for the receipt of such secondary evidence. Like- 
wise entries upon an individual equipment record, not certified to, 
nor bearing any officer’s or soldier’s initials, as required by the in- 
structions on the form, are not competent evidence to prove receipt 
of allowances (30-1537) (40-395 boD - 

13. The testimony of a witness that he has examined certain records 
and that they show accused to have been rationed and quartered with 
a certain organization for a certain period, is not admissible. The 
records themselves should be produced (30-1537) (40-395 [19]). 

14. The receipt of food, clothing and shelter while in involuntary 
confinement awaiting trial does not constitute receipt of allowances 
within the meaning of this Article (30-1542) (40-412 [4]). 

15. A photostatic copy of a record which contains nothing to con- 
nect it with the accused, although duly certified to be “the discharge 
record of the accused,” is not competent evidence of such discharge 
because the certificate of the authenticating officer was not evidence 
of the nature of the paper, but merely an authentication thereof. A 
certified copy proves nothing more than the original would without 
the certificate (30-1537) (40-395 [17]). 

16. Entries upon a muster roll purporting to record the discharge 
of a soldier are not admissible to prove such discharge where it appears 
ihai siuh entries are based upon reports from other sources and are 
tiierefore merely hearsay (30-1537) (40-395 [19]). (But see M.C.M. 
130c). 

17. An order directing the dishonorable discharge of a soldier is not 
competent evidence of the fact that he was actually so discharged, 



iBg THE ARTICLES OF WAR 

especially when the order shows that the dishonorable discharge was 
suspended until the expiration of a sentence to confinement, although 
the term of confinement has expired. Nor can a dishonorable dis- 
charge be proved by a general court-martial order coupled with an 
entry in a guard report to the effect that accused was "released and 
discharged" on a certain date, where die officer who signed the guard 
report was not charged with the duty of executing the discharge, and 
there was no evidence of the kind of discharge given (30-1540). 
Neither can a discharge for “inaptitude,” or any form of summary 
discharge under A. R. 615-360, be proved by the order directing it 
(30-1541). In ail such cases there must be first-hand evidence that die 
kind of discharge alleged was actually executed. Proof that it was 
ordered is not prool iliat it was done (40-395 [17 a], 412 [3J). 

18. As to ideiuiiy, when the accused is charged with several enlist- 
ments under diflereni names, die method ol prool prescribed in 
M.C.M. 142 should be followed. A mere indorsement from the 
Adjutant General to the effect that certain fingerprints are of the same 
person is not sufficient (30-1539) (40-395 [17 j). 

IV. VARIANCE 

19. Any material variance between allegations and proof as to the 
fact which was misrepresented or concealed will be fatal. Under a 
specification alleging concealment that accused had previously been 
discharged for physical disability, or discharged with character “fair,” 
the court cannot legally, by exceptions and substitutions, convict him 
of fraudulent enlistment by concealing prior service (30-1544) (40- 
412 [ 5 ])* 


ARTICLE 55. Officer making unlawful enlistment. Auy officer 
who knowingly enlists or musters into the military service any persori 
whose enlistment or muster in is prohibited by law, regulations, or 
orders shall be dismissed from the service or suffer such other punish- 
ment as a court-martial may direct. (See M.C.M. 143). 

ANNOTATION 

1. Under the statute which provides for the discharge of a minor 
who has enlisted “without the written consent of his parent or guard- 
ian,” the word “parent” refers primarily to the father, if living, unless 
the mother has, by court order, been given sole custody of the son 
(30-246) (40-231). 

2. For the classes of persons prohibited by law from enlistment or 
feeniistment in the army see M. L. U. S. 248, 249. Any person who 
“has been convicted of a felony” is so prohibited. Under the Federal 



ENLISI^MENT-MUSTER-RETURNS 


law a felony is any offense punishable by imprisonment for more than 
one year (40-249), but the term “felony” is to be defined by State as 
well as Federal law, according to the jurisdiction in which conviction 
occurred (40-Sup. 249). A pardon does not remove the disqualifica- 
tion (40-249 [2]). 


ARTICLE 56. False muster. Any officer who knowingly makes a 
false muster of man or animal, or who signs or directs or allows the 
signing of any muster roll knowing the same to contain a false muster 
or false statement as to the absence or pay of an officer or soldier, or 
who wrongfully takes money or other consideration on mustering in 
a regitnenl, company, or other organization, or on signing muster 
rolls, or who knowingly musters as an officer or soldier a person who 
is not such officer or soldier, shall be dismissed from the service and 
suffer such other punishment as a court-martial may direct. (See 
M.C.M. 144), (See also Art. 44). 

ANNOTATION 

1. The present-day “Morning Report” is not the equivalent of the 
“Muster Roll” within the meaning of tliis Article (47-236, 237). 


ARTICLE 57. False Returns; Omission to Render Returns. 
Every officer whose duty it is to render to the War Department or 
other superior authority a return of the state of the troops under his 
command, or of the arms, ammunition, clothing, funds, or other prop- 
erty thereunto belonging, who knowingly makes a false return thereof 
shall be dismissed from the service and suffer such other punishment 
as a court-martial may direct. And any officer who, through neglect 
or design, omits to render such return shall be punished as a court- 
martial may direct. (See M.C.M. 145). (See also Art. 44). 

ANNOTATION 

1. False entries in a unit “council book” made to conceal an em- 
bezzlement of unit funds by the custodian, makes the council book a 
“false return” within the meaning of this Article (45-232). 



CHAPTER XI 


PUNITIVE ARTICLES-DESERTION; ABSENCE 
WITHOUT LEAVE 

ARTICLE. 58. Desertion. Any person subject to military law 
who deserts or attempts to desert the service of the United States 
shall, if the offense be committed in titne of war, suffer death or such 
other punishment as a court-rriartiai may direct, and, if the offense be 
committed at any other time, any •punishment, excepting death, that 
a court-martial may direct. (See M.C.M. 146). 


ANNOTATION 

Pars.' 

1 . In General 1-10 

II. Jurisdiction 11-16 

III. Removal of Charge i7*25a 

IV. Allegations and Proof sS-ggb 

V. Variance 40-41 a 

VI. Attempt to Desert 42 -44a 

VII. War-time Desertion 45-53 

VIII. Drafted Men 54*58 

IX. National Guard and Volunteers 59*63 

X. Punishment 64-69 

XL Civil Disabilities 70-74 


I. IN GENERAL 

I. An officer or enlisted man who absents himself, without au- 
thority, from the military service with intent not to return thereto 
is a deserter (12-399), But see Article 28 (Certain Acts Constitute 
Desertion) which provides in substance that a soldier who leaves his 
organization or station without authority and joins another with 
intent not to return to the former, or who goes absent without leave 
from his organization or place of duty, even temporarily, “with the 
intent to avoid hazardous duty or shirk important service” is punish- 
able as a deserter though he does not leave “the service of the United 
184 
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States”. The fraudulent enlistment does not terminate his status as 
a deserter (40-416 [3]). Article 28 is not a punitive article— it is 
merely a rule ol evitlence. A charge of desertion as therein defined 
should be laid in the usual form as a violation of Article 58 (M. C- M. 
146). Absence without leave, coupled with an intent to return only 
upon the happening of an uncertain event, constitutes desertion 

(30-15*3) (40-41^1 [9])* 

la. Desertion (whether ordinary, or one of the types described in 
Article 28) may be charged without any allegation of a specific intent 
(see form of specification in M.C.M. App. 4), but when a specific 
intent is alleged, it must be proved as alleged (44-142). 

2. The ollense is complete when the requisite intent is fully formed 
and an overt act looking towards its consummation has been com- 
mitted (12-399; 30-182). The forming of the intent may either pre- 
cede or follow the overt act. Absence from station is not necessarily 
involved. A soldier may be a deserter although he has not actually 
left the post where his organization is stationed (12-399). 

3. One who permits himself to be driven out of the service by some 
illegal means, such as the sentence of an illegal court composed of 
enlisted men, or by ill-treatment, is technically a deserter (12-400, 414). 

4. Desertion and misbehavior before the enemy (see Art. 75) are 
distinct offenses. The latter may be evidence of the former (12-400), 
and a soldier may be convicted of both when the same evidence is 
the basis of both charges (30-1545) (40-428 [5]). 

5. An escape, though generally evidence of an intent to desert, is 
not always conclusive, since it may have been merely to avoid con- 
finement while awaiting trial, to get liquor, or some other minor 
purpose. An escape while awaiting trial for desertion, with intent 
not only to avoid confinement but to quit the service, is an additional 
desertion (12-399, 400). 

6. Desertion may be administratively determined for certain pur- 
poses (12-416), as when a soldier is dropped from the rolls as a de- 
serter he is removed from the active list and is not again restored 
until he is returned to military control (30-958) (40-859) [3]). This 
is often done even though sufficient evidence to establish desertion 
is not then available (30-174) (40-pp. 995, 997). In such case a charge 
of desertion is set up on the record which, upon the soldier’s return, 
must be disposed of by some regular procedure such as removal by 
competent authority or trial (30-175) (40-p. 996). 

7. The fact that a soldier of foreign nationality receives notice to 
report for military duty in his former country or be there considered 
a deserter, is no defense to a charge of desertion from our service 
(12-414,415). 

8. A soldier who obtains and uses a pass for the purpose of deser- 
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don is not thereby protected from apprehension as a deserter (i2-i§). 

9. A member of the United States Army Reserve who enlisted in 
the Canadian army in 1916 thereby became guilty of desertion 
(30-G87). 

10. Desertion cannot be a joint offense; but when three accused 
were jointly charged with desertion, and there were allegations and 
proof that each had committed the offense, and none of them ob- 
jected to a joint trial or to the court as constituted, it was held 
that, though irregular, the substantial rights of the accused were not 
prejudiced (30-Sup. 1516) (40-416 [17]) 

IL JURISDICTION 

11. Absence without leave is always included in desertion, and 
acquittal of the latter includes an acquittal of the former. If, upon 
trial for desertion, the accused is convicted only of absence without 
leave he is thereby acquitted of desertion (12-415, 416). 

12. If a soldier who has been dropped as a deserter be brought to 
trial for absence without leave only by order of an officer exercising 
general court-martial jurisdiction, his conviction or acquittal of the 
lesser offense eliminates the charge of desertion. Likewise, his restora- 
tion to duty without trial by authority competent to order him tried 
for desertion constitutes “constructive condonation of desertion" 
which he may assert as a defense in a subsequent trial for desertion 
(12-839; 40-397 [i]; M.C.M. 69b). See Art. 21, Anno., par. 10. 

13. A recruit who “elopes” after having been accepted at a recruit- 
ing station and given transportation and subsistence for the journey 
to the post where he would have been enlisted, cannot be tried for 
desertion (12-426). 

14. The right of the military authorities to arrest a deserter and 
bring him to trial is paramount to any right of control over him 
by a parent on the ground of minority (12-401); and the amenability 
to trial of a deserter is not affected by the fact that his enlistment 
was fraudulent (12-414). 

15. A soldier legally cannot be guilty of a desertion committed 
after he has been dishonorably discharged (30-1499) (40-416 [11}). 
However, if the dishonorable discharge was from a second (fraudu- 
lent) enlistment and he afterwards surrenders himself as a deserter 
from his first enlistment, and, after trial, conviction and sentence is 
restored to duty and again deserts, he may be tried for the last deser- 
tion. Although the dishonorable discharge was a complete expulsion 
from the service and terminated all unexpired enlistments, his sub- 
sequent voluntary surrender and service, and acceptance of such serv- 
ice by the government, constitutes a constructive reenlistment (30-348) 
(40*467). See dso Article ro8. Annotation, Par. 38. 
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16. A general prisoner, under sentence of confinement and a sus^ 
pended dishonorable discharge, who escapes, may be tried for de- 
sertion (30-11328) (40-359) [15}). 

III. REMOVAL OF CHARGE 

17. Restoration to duty without trial does not, of itself alone, re- 
move the charge of desertion (12-423), but when ordered by com- 
petent authority it is a complete answer to the charge of desertion 
before a court-martial (12-415). If the soldier has reeniisted, he may 
be restored in the second (fraudulent) enlistment (12-415, 416; 30- 
177); and if he again deserts he may be tried for such subsequent 
desertion (30-1500) (40-p. 996). The “constructive condonation” re- 
ferred to in M.C.M. 69b relates only to a charge of desertion (43-376, 
377). A soldier was under a charge of desertion. His organization 
was in contact with the enemy. Pending trial he was used for wire 
detail and other duties in the front lines. Although not under a 
regular guard, he was never left alone. On trial he pleaded in bar 
tliat his restoration to duty was a constructive condonation of the 
alleged desertion. Held: Such plea is appropriate only when a de- 
serter has been “restored to duty without trial” pursuant to regula- 
tions. No such action was shown in the instant case. Conviction 
sustained (44-229). See Article 69, Anno., par. 17. 

18. A pardon does not “remove” the charge of desertion, nor alter 
the fact that the party did actually desert (12-418; 30-175) (40- 
154 {2]); but when the charge is “removed” by competent authority 
the case stands as though the charge had never been made. 

19. A charge of desertion is removed by an honorable discharge 
from the enlistment in which the desertion occurred (12-420; 30-178) 
(40*466 [6}); but such discharge does not relieve the soldier from a 
charge of desertion committed in a prior enlistment from w/iich he 
has not been discharged (12-462). (See Art. 108, Anno., par. 4). 

20. Trial and acquittal by an inferior court having no jurisdiction 
does not remove the charge (12-423); but when a conviction and sen- 
tence for desertion were vacated because the court was illegally con- 
stituted and the soldier was restored to duty and subsequently honor- 
ably discharged, the charge of desertion was held to have been 
removed (30-Sup. 178) (40-466 [6]). 

21. Where a soldier has been dropped . as a deserter the charge 
should not be removed, nor should any promise of removal be made, 
until the soldier is returned to military control (30-175) (40-416 [3]). 

22. When an administrative charge of desertion has been removed 
by competent authority, such action is not, in effect, a pardon, nor 
is it a bar to trial for the absence without leave involved (30-179) 
( 4 P-P* 997 )- - , 
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23. When a soldier is tried for desertion, convicted, and sentenced 
to punishment not including a dishonorable discharge, and, alter 
satisfying the sentence, is restored to duty, the charge of desertion is 
fully expiated (30-181) (40-466 [6}). 

24. The following are instances in which it has been deemed 
proper to “remove” a charge of desertion: where the soldier was a 
prisoner in the hands of the enemy; was insane when he deserted; 
by reason of miscarriage of mail did not receive orders; prevented 
by accident from returning; erroneously infonned that a furlough 
had been granted him (12-420, 421). The question is largely a matter 
of discretion of the officer exercising the jurisdiction. 

25. The discharge without trial of an alleged deserter for physical 
disability, desertion not admitted, has the effect of removing the 
charge of desertion (30-176) (40-1521 [2]); and if it is a case ot menial 
incompetency the soldier may be discharged without trial by order 
of the Secretary of War (30-179) (40-p, 997). 

25a. A charge of desertion may be set aside and the soldier dis- 
charged for disability by competent authority. It is not mandatory 
that he be tried by court-martial or discharged without honor (42- 

92). 

IV. ALLEGATIONS AND PROOF 

26. Both elements of the offense, f.e., the unauthorized absence and 
the intent permanently to abandon the service (or avoid hazardous 
or important duty— see Article 28) must be proved. The intent may 
be inferred from the circumstances attending the absence and its 
duration, but each case rests upon its own peculiar facts. No general 
rule can be laid down (12-15, 399). Absence without leave alone is 
not sufficient (30-1511, 1512, 1513) (40-416 [9}) (42-16) (43-i39» 
140). An inference of an intent not to return cannot be drawn from 
the sole fact that the absence commenced by an escape from confine- 
ment when there are additional facts in evidence which negative 
such intent (45-277). The fact that accused was in restriction pending 
trial for a former unauthorized absence, standing alone, does not 
raise a legal implication of intent to desert (47-123). 

26a. Prolonged, unexplained absence witliout leave will justify 
an inference of an intent not to return (M.C.M. 146a) (46-203) but 
mere absence for a short period is not desertion without other circum- 
stances indicating an intent not to return. While such circumstances 
occur more frequently in war than in peace, the mere fact that it is 
wartime does not make a short absence desertion (42-325). An accused 
who was in confinement awaiting trial for a wilful and flagrant tlis- 
obedience of orders of his superior officer escaped. A week later he 
surrendered himself, in civilian clothes, at an Army camp in another 
state a. considerable distance away. Held that, notwithstanding the 
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short absence, the circumstances warranted a finding of desertion 
(43-62). But when the specification charged that accused, “on or 
about 24 April 1944, did desert the service of the United States and 

did remain absent in desertion until he was apprehended at 

op or about 17 May 1944“ and the court found him guilty except the 
words “and did remain absent in desertion until he was apprehended 
at ....... . on or about 17 May 1944/’ the conviction was disap- 
proved. The evidence showed that accused escaped from confine- 
ment on 24 April 1944. By its finding, with the exceptions noted, 
the court determined only that accused deserted on 24 April 1944, 
apparently basing its solitary finding upon the sole fact that accused's 
aibsence was initiated by an escape from confinement. Such infer- 
ence, while it may be proper when supported by other findings, can- 
not be drawn from that circumstance alone (44-379). 

26b. In the case of a lieutenant of the Army who left his station 
without leave, enlisted in the Marine Corps, was apprehended and 
tried for desertion, it was held that although the second paragraph 
of Article 28 does not apply to officers, his enlistment in the Marine 
Corps was evidence of an intent not to return to the Army (42-362). 

26c. In a trial for desertion by absence without leave to avoid 
hazardous duty (Article 28) it was proved that accused knew that 
his organization, a “landing team,” was about to embark for overseas 
service. The prosecution asked the court to take judicial notice that, 
at the time of the trial, accused’s organization was engaged in combat 
in Africa. Held, that the court could take judicial notice that it was 
time of war and that embarkation for overseas might involve combat 
or other hazardous duty, but that overseas movements being secret, 
the activities of troops after embarkation were not matters of common 
knowledge of which the court could take judicial notice (43-61). 
See Article 38 (President May Prescribe Rules) Annotation, pars. 6, 
6a, and 7. (45-4§5)« 

26d. A garrison prisoner went absent without leave from his con- 
finement and was apprehended 33 days later at his home. The day 
prior to his departure he was notified of orders to report to a port 
of embarkation. This fact, together with his unexplained absence 
terminated by apprehension, was held to constitute a sufficient basis 
for a finding of desertion (43-268). 

26e. Under a charge of desertion to avoid hazardous duty (e.g. 
engagement with the enemy) the lack of proof as to the manner, 
time and place of the termination of accused’s absence is immaterial. 
The offense was complete when accused went absent without au- 
thority to avoid the impending hazardous duty (44-232). 

26f. Absence without leave for 37 days from an organization sta- 
tioned in an active theater of operations in an allied foreign country, 
subject to intermittent attacks from air, sea and land, was held suf- 
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ficient to warrant a conviction of desertion. The fact that accused 
surrendered in uniform, and possibly wore it throughout his absence, 
was held to be without significance under the circumstances ol the 
case (44-232, 233). 

26g. An accused was transferred from an artillery unit to an in- 
fantry battalion. Upon his arrival at the battalion post he im- 
mediately went absent without leave for three months during which 
time the battalion was engaged in combat. When apprehentled, 
accused stated that he “would not soldier in the infantry.” Held: 
That all essential elements of desertion to “avoid hazardous duty” 
were established or necessarily to be inferred from the evidence, and 
conviction was sustained (46-91). 

27. Under prcscMii day transportation facilities an intent to desert 
cannot be inlerred by the mere fact that an absentee is found two 
hundred miles from his proper station, other substantial evitlence of 
such intent being lacking; neither can such inlerence be based alone 
on the fact that accused surrendered alter an absence of Iweiiiy days 
at a place forty miles from his station (30-Sup. 1513) (40-416 [9J). 

28. A mere charge ol desertion is not evidence of the fact (12-413); 
so an entry upon a morning report, muster roll, or other similar rec- 
ord, that a soldier deserted, or was dropped in desertion, on a cer- 
tain date, is not evidence of desertion (12-414); and when the record 
is not a document of original entries, but is made up from other 
sources (e.g., a service record) it is not admissible as evidence for any 
purpose without the necessary foundation being laid for the admis- 
sion of secondary evidence (30-1441, 1503, 1507, 1508, 1509) (40- 
395 [18} [19]) (43-60). (But see Art. 37, Anno., par. 59). 

28a. A “report of desertion” made in compliance with regulations 
is not proof of the statements it contains. It is merely a memoranda 
of available evidence and cannot be used as a substitute for the evi- 
dence itself (43-60). (But see M.C.M. 130c). 

2g. The statement of a witness that accused “deserted” on a certain 
day is not evidence of desertion. The witness should state the circum- 
stances within his knowledge, leaving the court to judge wlietlier 
they show desertion (12-414). 

30. The enlistment of accused need not be established by direct 
evidence. In a case where no record of enlistment could be found, 
but there was evidence of an admission by accused that he had en- 
listed on or about a certain date, and evidence of actual service by 
him and of his voluntary surrender to the military authorities, it was 
heki sufficient to warrant a finding that he had enlisted (30-1504) 
(40-395 Is})- ^ot a general prisoner cannot be convicted of desertion 
unless it affirmatively appears, and the record shows, that he is still 
in the service (30-Sup. 1515 a) (40-416 [ii]). 
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31. Statements made by accused such as that he "wanted to get 
out of the Army”, “did not care where he went so long as he did 
not have to go back to the post”, that he was “tired of working for 
the government”, and the like, while not amounting to confessions 
of desertion, are admissible as bearing upon the matter of intent. 
A confession is an admission of guilt of a criminal act including all 
its essential elements. An admission of facts and circumstances from 
which guilt may be inferred is not necessarily a confession (30-1504). 
Where the only evidence of absence without leave was accused’s own 
admission, a conviction of desertion was disapproved (30-1506). See 
notes on confessions, under Article 24. See also (40-395 [3] [ii]). 
The corpus delicti in desertion is the absence without leave (40- 
4i6 [7fl]). 

32. Where a soldier is induced to admit desertion in order to ob- 
tain a discharge without trial and is subsequently tried, such admis- 
sion should not be used against him (30-Sup. 1504) (40-395 {3]). 

33. A morning report entry which is of hearsay and secondary 
origin, and admitted over objection of the defense, is not sufficient 
to establish the date of absence without leave for purposes of a plea 
in bar of the statute of limitations (30-Sup. 1507) (40-395 [18}). (But 
see M.C.M. 130c). 

33a. Extract copies of company morning reports certified by a 
personnel adjutant (regimental or separate battalion) are not ad- 
missible, if objected to, to prove absence without leave in a trial 
for desertion. Such unit personnel officer is not the official custodian 
of company morning reports (42-358-360). 

33b. In a trial for desertion an extract copy of the morning report 
not signed by the commanding officer, but by another officer “for” 
him, is not admissible if objected to. Nor does the testimony of the 
first sergeant that he is the custodian of the morning report and 
responsible for the entries therein establish the fact. But failure to 
object to such extract copy is a waiver of proper authentication (43- 
184). 

34. Where the only evidence of the accused’s absence without leave 
was the testimony of a Lieutenant of the company that the First Ser- 
geant had reported the fact to him, a conviction of desertion was 
disapproved (30-1439) (40-395 [213)- If evidence is hearsay, as this 
was, the fact that the information was “official” does not make it 
admissible. 

35- Under a charge of desertion a plea of guilty of absence without 
leave only negatives the essential element of the desertion, viz. the 
intent not to return, and conviction of desertion cannot be sustained 
without evidence to establish such intent. In such case the presump- 
tion that the accused did not intend to return which might arise 
from a prolonged absence is not sufficient to overcome the express 
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denial of such intent by the plea of absence without leave only 
(30-1511) (40-416 [8]) (43*869> 270). 

36. When it is alleged that the absence was terminated by appre- 
hension and there is no competent proof of apprehension, it will be 
presumed that accused voluntarily surrendered (30-1510) (40-416 [7]). 

37. When an accused has been convicted under several specifica- 
tions alleging desertions from separate and distinct enlistments, the 
fact that the periods of absence overlap, either wholly or in part, 
does not affect the validity of the conviction of either (30-1516) 
(40-416 [3]). 

38. Desertion cannot be a joint offense, and* where two accused 
(prisoners) were charged with desertion in the execution of a con- 
spiracy, and tlitl in fact escape together and were laier apprehended 
together, but there was no proof of the conspiracy (i.e., preconcerted 
plan) it was held that they could lie convicted merely of separate 
desertions (30-1310) (40-416 [ly!)- 

39. In a prosecution for desertion an affidavit is not admissible to 
prove the fact of apprehension unless by the express consent of the 
accused with full knowledge of his rights as provided in M.C.M. 133b 
(30-1505) (40-395 [13})- 

39a. A “Report of Apprehension or Surrender of Deserter" is 
not admissible in evidence to prove apprehension, if objected to, 
because it is not based upon personal knowledge of the officer mak- 
ing it (42-158, 159). (But see M.C.M. 130c). 

39b. In a trial for desertion a document containing a purported 
statement of a noncommissioned officer, not sworn to, and entirely 
unauthenticated, its author not being present in court, is not suffi- 
cient proof of “apprehension.” In the absence of other evidence it 
must be concluded that the absence was terminated by surrender, 
and (being a peace-time desertion) the punishment cannot exceed 
dishonorable discharge, total forfeitures, and confinement at hard 
labor for ii/^ years (M.C.M. 117c) (43-370, 371). 

V. VARIANCE 

40. The place of desertion is not of the essence of the offense, and 
failure to prove the place as alleged is not a fatal variance. The court 
may amend the specification to correspond to the proof. The same 
is true as to the place of apprehension or surrender (30-1317, Sup. 
1514 a) (40-416 [10] [143). 

40a. Under a charge of desertion, the accused cannot be convicted 
of escape from confinement in violation of Article 69 because the 
latter is not a lesser offense included in desertion (43-63). 

41. Under a specification alleging desertion terminated by sur- 
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render the court is not authorized to convict accused of desertion 
terminated by apprehension, and if such finding is made the record 
is sufficient to support only so much of the finding as involves 
desertion terminated in a manner not stated (30-Sup. 1516 a) 
{40-416 fi4]). 

41a. When a specification alleges desertion “with intent to avoid 
hazardous duty,” or “to shirk important service,” proof merely of 
an intent not to return is a fatal variance and the conviction cannot 
be sustained. The specific intent alleged must be proved, and 
neither the court nor the reviewing officer may substitute the wholly 
different offense of absence without leave with intent not to return 
(42-322, 323) (43-J39. HO) (44-142). 

VI. ATTEMPT TO DESERT 

42. To constitute an attempt to desert there must be, not only the 
intent to desert, but an overt act done in pursuance of such intent, 
and proximately tending to its consummation. Mere preparation is 
not enough. So, attempting to sell a pistol to get money to desert 
is not an attempt to desert (30-1514) (40-416 [1}). 

43. An attempt, by concealing one’s identity as a soldier, to obtain 
permission to leave the post with intent to desert, does not constitute 
an attempt to desert, but only preparation with intent to commit 
the offense (30-1514) (40-416 [1}). 

44. A prisoner who runs away from a sentry, but is immediately 
pursued and retaken, the escape not being completed, is not guilty 
of desertion, but only of an attempt to desert (30-1514) (40-416 [6]). 

44a. Desertion cannot be a joint offense. Consequently the offense 
of joint attempt to desert cannot exist. But there may be a joint 
prosecution for conspiracy to desert (40-416 [16] [17]). 

VII. WAR-TIME DESERTION 

45. As to the First World War, desertion during the period from 
April 6, 1917, to March 2, 1921, both dates inclusive, was “in time of 
war” (30-352,, 2203) (40-416 {43). 

46. The so-called “Cuban Pacification” October 6, 1906, to April 1, 
1909, was not a “war or rebellion” (30-2204) (40-503). 

47. Within the field of operations of the expeditionary forces in 
Mexico in 1914-1916 it was “time of war” (30-2205) (40-416 [4]). 

48. When the country is at war, but the theatre of operations is 
outside the territorial limits of the United States it is “time of war” 
at home as well as abroad (12-425). 

49. If a desertion is committed in time of peace the supervening 
of war before die; deserter surrendei^ or is apprehended does not 
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change the character of the offense or the extent of punishment— 
it is still a peace-time desertion (30-352, 1510) (40-416 [4]) (46-278). 

50. Desertion and joining the enemy are distinct offenses (12-495), 
but a prisoner of war who enlists in the enemy’s forces Is guilty of 
desertion unless such enlistment is made under threat of death or 
extreme punishment, or was a possible means of obtaining freedom; 
but in such case the burden is upon the accused to show that his 
act was not desertion (12-400). 

5o<2. An alien volunteer who is captured by the enemy and escapes 
to his own country (a neutral) and fails, when given a chance, to re- 
turn to his command, is guilty of desertion. If caught in the United 
States he may be arrested and punished accordingly, but he cannot 
be apprehended in the neutral country except through diplomatic 
cliannels (40-416 [3}). 

51. It is not necessary to allege that the offense was committed “in 
time of war”. The court will take judicial notice of the fact if the 
date specified falls within a war-time period (30-1317) (40-416 [5}) 
(43-61). World War II began December 7, 1941; accordingly a de- 
sertion on December 8, 1941, was in time of war (45-486). 

52. In a trial for war-time desertion evidence of prior and separate 
unauthorized absence of accused while the company was engaged 
with the enemy is proper as bearing upon the motive or design which 
actuated the commission of the offense charged (30-1515) (40-395 [7]). 

53. A dishonorable discharge for war-time desertion entails the for- 
feiture of all rights of citizenship, including the right to become a 
citizen, and forever bars the subject from holding any office of profit 
or trust under the U. S. government (30-271, 685, 686) (40-154 [i]). 
Such disabilities may be removed, through the pardoning power of 
the President, but it has been held that a pardon by the President is 
ineffectual to remove a disqualification under a State law (12-834) 
(40-154 [2]). But see par. 72 this Annotation, 

VIIL DRAFTED MEN 

54. Under the law in force in 1918 any person registered for mili- 
tary service who, upon being ordered by the local board or the State 
Adjutant General to report for military service, failed to report at 
the time and place specified and intentionally remained absent, was 
chargeable with desertion (30-2232) (40-416 [18}). 

55. In the Selective Training and Service Act of 1940 (Secs. 3 0 
and !i), and the new Selective Service Regulations (VoL I par. 117) 
a drafted man is not subject to military law and cannot be tried for 
the military offense of desertion until he has been accepted for, and 
inducted into, the military service by the military authorities at an 
“inductidn station”. Any offenses or delinquencies of which he may 
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be guilty under the selective sendee law prior to such induction are 
punishable by the United States civil courts (Sel. Tr. & Ser. Act, 
1940, Sec. u) (M. L. U. S. 2225). See Art. 109, Anno., par. ga. 

56. Under the oid law it was held that in a trial by court-martial 
for “draft desertion” or “desertion from the draft” ii.e., failure to 
report for military duty when so ordered) the burden was upon the 
prosecution to prove “induction”. But when the accused was tried 
for desertion or other offense committed after he had reported for 
military duty he stood like a man voluntarily enlisted and if he as- 
serted that he was not properly in the service the burden was upon 
him to prove his nonamenability to the military jurisdiction (30-2234) 
(40-416 [19]). Under the present law, as noted in ihe preceding para- 
graph, the military jurisdiction does not vest until induction into the 
military service, and such induction cannot be accomjilished until 
the man reports in person. Practically all of the difficulties which 
were experienced in proving induction under the old law (30-2223 
et seq) (40-416 [19] [20] [21]) are now eliminated as it will seldom, 
if ever, be necessary to prove induction. But see Art. 2, Anno., par. 13. 

57. Should it become necessary in a given case to inquire into the 
processes of selection for military service, it has been held that the 
proceedings of draft boards are entitled to the presumption of regu- 
larity which attaches to the acts of public officials generally, and a 
court-martial is not required or authorhed to go behind their actions 
or orders unless some irregularity appears on the face of the record 
(30-2238) (40-416 [19]). 

58. Soldiers of the emergency forces during the First World War 
were not mustered out by organizations, but individually; further- 
more, the Joint Resolution of Congress approved March 3, 1921 
(41 Stat. 1359) terminating the emergency, provided that nothing 
therein contained should be construed to terminate the military 
status of any person then in desertion. It was accordingly held that 
an enlisted man who abandoned the service shortly before his regi- 
ment was demobilized was not discharged, but should be dropped 
from the rolls as a deserter (30-173, 182). 

IX. NATIONAL GUARD AND VOLUNTEERS 

59. A deserter from a volunteer regiment is amenable to trial and 
punishment by an Army court-martial notwithstanding the fact that 
his own regiment has been mustered out of Federal service (12-415). 

60. A member of the National Guard whose enlistment had ex- 
pired but who, nevertheless, entered into Federal service with his 
organization when it was drafted and served from August to Novem- 
ber, 1917, was held to be constructively enlisted and punishable for 
desertion (30-348) (40-467). 
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61. A member of the National Guard drafted into Federal service 
with his unit and honorably discharged therefrom, is not, by such 
discharge, relieved from amenability lor a prior desertion from an- 
otiier Naiioiial Guard unit in federal service under call oi the Presi- 
dent (30-1499) (40-3^9 [4])- 

62. A member oi the National Guard who failed to report when 
his organization was drafted into Federal service and later enlisted 
in the U. S. Naval Reserve Force was held to have violated Article 28 
(Certain Acts to Constitute Desertion) and to be guilty of desertion 
from the Army (30-1502) (40-1302 [2]). 

63. A member of the National Guard who failed to report for duty 
in Federal service with his organization, and later was appointed and 
served as an oiiicer in the National Army was held technically to be 
a deserter Irorn his National Guard organization, but that under 
the circumstances of the particular case he should be considered as 
having been constructively pardoned (30-175) (40-p. 996). 

X. PUNISHMENT 

64. If a deserter is arrested by the civil authorities for a civil offense 
and discloses his identity as a soldier to escape punishment for the 
civil crime, his desertion is regarded as terminated by apprehension 
(30-Sup. 1510) (40-416 £15]). 

65. In the absence of proof as to the manner of return to military 
control, it is to be presumed, for purposes of punishment, that the 
accused surrendered himself (30-1510) (40-416 [15]) (43-270, 271). 
An accused was charged with desertion terminated by being “appre- 
hended at Philadelphia, Pa.” By exceptions and substitutions the 
court convicted him of desertion terminated when he was “placed 
in confinement at Camp Dix, N. J.” There being no finding as to 
whether accused surrendered or was apprehended, it was held that 
the maximum punishment fixed for desertion terminated by sur- 
render would apply (43-98) (47-237, 238). This offense was committed 
January 15, 1942. By Executive Order 9048, February 3, 1942, all 
limitations on punishments for desertion were suspended (42-17). 
By Executive Order No. 9683, Jan. 19, 1946, the limitations upon 
punishments for violations of Arts. 58, 59, 61 and 86 (which had 
been suspended during the war) were restored except as to offenses 
committed in occupied enemy territoi7; and by Executive Order 
No. 9772, Aug. 24, 1946, such limitations were also restored in oc- 
cupied enemy territory (M.C.M. 1170). 

66. The phrase “not more than 6 months in the service” at time 
of desertion, as used in the executive order limiting punishments, 
refers to all military service of the accused, whether in his current or 
prior enlistments (30-1510) (40-416 [15]). 
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67. The punishment for a desertion consummated in time of peace 
but continued in lime of war is limited as prescribed for the oliense 
in time of peace (30- 15 10) (40-416 [4]). 

68. A deserter forfeits ail pay and allowances due at the date of 
his desertion by reason of his breach of the enlistment contract, but 
such forfeiture does not include any amounts due him under a prior 
enlistment from which he %vas honorably discharged (30-1879) 
(40-997). (But see Art. 45, Anno., par. 10b, citing M.C.M. ii6g). 

69. The collection from a deserter of a reward for his apprehension 
(if authorized) is an administrative matter independent of punish- 
ment and should not be included in the sentence. It is not collectible 
in any event unless accused is convicted of desertion (12-406, 407). 

XI. CIVIL DISABILITIES 

70. Under present Federal statutes there are no civil disabilities 
attached to the crime of desertion unless the offense be committed 
in time of war (See VI!, 53, above). (40-154 [1]). 

71. Civil disabilities imposed by statute as incident to desertion 
can be incurred only upon conviction of desertion by a court-martial, 
duly approved. Such disabilities may be removed by pardon; but 
w'hether a convicted deserter may vote in state elections depends upon 
state laws (12-417, 418, 834; 40-154 [1]). 

72. Remission of the unexecuted portion of a sentence imposed for 
war-time desertion, and the restoration of the soldier to duty, do not 
restore his citizenship rights. Such rights may be restored only by 
an unconditional pardon by the President (30-Sup. 686) (40-154 [2]). 
But under a recent statute (Pub. Law 221, 78th Congress, ap- 
proved Jan. 20, 1944) no loss of civil or political rights results from a 
conviction of war-time desertion unless the person is dishonorably 
discharged; and all civil and political rights lost through war-time 
desertion are automatically restored by the deserter’s restoration to 
active duty with the military or naval forces in time of war, or his 
reenlistment or induction in time of war, with permission of com- 
petent authority (44-17). 

73. Citizenship forfeited by a deserter in time of peace, under a 
former statute, may be restored by Presidential pardon (30-Sup. 686) 
(40-154 [2}). 

74. If a deserter is restored to duty without trial, or is tried and 
convicted and serves his sentence in full or as remitted, and finishes 
his enlistment and receives an honorable discharge therefrom he is 
not liable to any civil disabilities (12-434), 


ARTICLE 59. Advising or Aiding Another to Desert. Any pet- 
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son subject to military law who advises or persuades or knowingly 
assists another to desert the service of the United States shall, if the 
ofjense be committed in time of war, suffer death or such other punish- 
ment as a court-martial may direct, and, if the offense be committed 
at any other time, any punishrnent, excepting death, that a courP 
martial may direct. (See M.C.M, 147). 

ANNOTATION 

1. A declaration by one soldier to another of a willingness to de- 
sert with him in case he should decide to desert is not an “advising" 
to desert in the sense of this Article (12-131). 

2. To constitute the offense of “advising to desert" it is not essen- 
tial that there should have been an actual desertion by the party 
advised; but to complete the offense of “persuading to desert” the 
persuasion must have induced the act. (12-131). 

3. Giving shelter to a deserter after his desertion was complete is 
not a violation of this Article. The offense of harboring a deserter is 
separate and distinct from, and not included in, a charge of assisting 
one to desert (40-417) (see Article 60). 


ARTICLE 60. Entertaining a Deserter. Any officer who, after 
having discovered that a soldier in his command, is a deserter from 
the military or naval service or from the Marine Corps, retains such 
deserter in his command without informing superior authority or the 
commander of the organization to which the deserter belongs, shall 
be punished as a court-martial may direct. (See M.C.M. 148). 

ANNOTATION 

See Art. 59 (Advising or Aiding Another to Desert) Annotation, 
par. 3. 

« « • « 


ARTICLE 61. Absence Without Leave. Any person subject to 
military law who fails to repair at the fixed time to the properly 
appointed place of duty, or goes from the same without proper leave, 
or absents himself from his command, guard, quarters, station, or 
camp luithovt proper leave, shall be punished as a court-martial may 
direct. (See M.C.M. 149). 
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ANNOTATION 

Pars. 

I. In General i-6a 

IL Absence in Hands of Civil Authorities 7-9 

III. Restoration to Duty Without Trial . . 10 

IV. Forfeiture of Pay 11-12 

V. Other Offenses Involved iB-i? 

VI. Proof i8-22a 

VI 1 . Computation of Period of Absence .... 2f^ 

VIII. Sentence 24-28 


1 . IN GENERAL 

1. When absent without leave for any caii.se a soldier is under 
obligation to return at the earliest opportunity, and if he does not 
endeavor to do so the mere lapse of time operates to establish the 
intent which, coupled with the unauthorized absence, ripens the 
offense into desertion (12-15). 

2. If while absent without leave a soldier incurs a disability which 
prevents his return, his status of absence without leave is not changed; 
and a soldier who goes absent without leave from a hospital and 
does not return to his organization, and is prevented by sickness from 
returning, continues absent without leave (12-15). 

2a. A general prisoner, under a suspended sentence of dishonorable 
discharge, escaped from confinement at a Disciplinary Training 
Center overseas i September 1943. After wardering around for three 
weeks he was wounded and admitted to a station hospital 21 Sep- 
tember 1943, where he gave his name and former unit correctly, but 
did not disclose his true status as an e.scaped prisoner. After dis- 
charge from the hospital he was assigned to several different units 
until he was injured playing ba.se ball 19 May 1944, and was admitted 
to another hospital where he was apprehended, and returned to con- 
finement on 18 June 1944. He was subject to military control con- 
tinuously from 21 September 1943 to 18 June 1944. Held: Even 
though he returned to military control on 21 September 1943, he con- 
tinued to be "absent without authority’* because he concealed his 
true status as an escaped general prisoner. Consequently he was in 
escape from i September 1943 to 18 June 1944 and this entire period 
is to be excluded in determining the duration of the sentence from 
which he escaped (45-10). The offense of absence without leave in 
violation of this Article cannot be committed by a general prisoner 
who has been dishonorably discharged because he has no place of 
duty, “command, guard, station or camp" (46-93). The proper charge 
in such case is escape in violation of Article 69. 

3. Capture by the enemy while absent without leave restores the 
soldier to a duty states (12-15). 
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4. One absent without leave who reports to a quartermaster for 
transportation back to his post does not thereby change his status 
as absent without leave (12-15). By reporting to any station other 
than his own lor transportation to his proper station a soldier, if 
absent without leave, remains so until he arrives at his proper sta- 
tion, or until his absence is authorized by competent authority or 
he is taken into custody by the military authorities (30-1858) (40- 
pp. 887. 995). 

5. The status of absent without leave ceases when the soldier re- 
turns, or is returned, to military control, and when a soldier who is 
absent without leave “turns himself in” at any station, including a 
recruiting office, and is given an order and transportation to return 
to his proper station, he is thereby “returned to military control” 
(30-1858, Sup. 35 a) (40-p. 995). 

5a. Deserters who surrender to the Naval authorities and are 
subsequently returned to the Army authorities are not “returned 
to military control” until they are turned over to the Army (42-251). 
The same rule applies to a soldier apprehended or detained by the 
civil authorities. Entries on administrative records showing deten- 
tion by naval or civil authorities should be followed by an entry 
showing the date of return to military control (44-9). 

5b. When a soldier, while absent without leave, is taken to a 
civilian hospital because of an injury for which an operation is 
necessary, and the operation is authorized by the commanding officer 
of an Army post, the soldier is thereby returned to military control 
thus terminating his absence without leave (43-354)- 

6. The proper station of a soldier absent without leave, with 
respect to the amount chargeable to him for transportation back 
thereto, is the station where the soldier's organization is then serving. 
If that station has been changed while the soldier was absent, the 
new station is the proper one (12-15). An acquittal by court-martial 
of a charge of absence without leave affects only the disciplinary as- 
pects of the case, and does not prevent an administrative determina- 
tion that he was in fact absent without leave and properly chargeable 
with the cost to the Government involved in his return (44-307). 

6a. A “Post Stockade” is a military “Station” within the meaning 
of the term as used in this Article, and a specification for absence 

without leave “from the Post Stockade at Fort ” is sufficient 

( 44 - 379 )- 

II. ABSENCE IN HANDS OF CIVIL AUTHORITIES 

!?. A soldier absent in the hands of the civil authorities is absent 
without leave, but final determination of his status should await the 
disposition of the civil case, when the absence may, in a proper case, 
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be excused (12-14). Discharge by the civil authorities without trial 
will not always excuse the absence. Thus a soldier who was arrested 
by the civil authorities for seduction, and, while in arrest, married 
the girl whom he was charged with having seduced and thus escaped 
prosecution lor the seduction, was, nevertheless, held to be absent 
without leave while under detention by the civil authorities although 
he was eventually discharged without trial (go- 1866) (40-p. 888). 

8. When a soldier is surrendered to the civil authorities upon 
proper process (see Article 74) he is not liable to prosecution for 
absence without leave during the time he is away being tried or 
serving sentence; but when a soldier, while absent with leave, is 
arrested by civil authorities, tried and convicted, and is thus pre- 
vented from returning at the expiration o( his furlough, he is absent 
without leave from the date of such expiration. If not convicted 
of any offense by the civil authorities his absence while in their hands, 
is, generally, excusable (12-15). 

g. A soldier who, while absent without leave, is arrested by the 
civil authorities and held to serve a sentence imposed by a civil 
court, upon release from which, and before he has an opportunity 
to return to his station, is again arrested and held by the civil authori- 
ties upon another charge of which he is eventually acquitted, is to be 
regarded as absent without leave during the second period of de- 
tention as well as the first (go-i86g) (40-p. 887). 

III. RESTORATION TO DUTY WITHOUT TRIAL 

to. The authority to excuse an unauthorized absence is vested in 
the officer who would have had power to grant the leave (12-14, 15), 
and restoration to duty without trial is a bar to a subsequent trial 
for absence without leave, but does not change the soldier’s status 
as having been, in fact, absent without authority (12-16,17). 

IV. FORFEITURE OF PAY 

11. Forfeiture of pay while absent without leave accrues inde- 
pendently of the results of a trial for the military offense involved. 
Thus, while the soldier may not be punished by court-martial for 
an absence without leave, if he was in fact so absent, he forfeits 
his pay for the period involved (12-16). 

12. The liability to forfeit pay may be determined administratively 
anc! indcpcmlenily of the result of court-man ial trial, even when 
there has been an acquittal (go-1795. 1857) (4-^-go7). So also in the 
case of absence due to drunkenness (go- 1796) (40-pp. 887, 888). 

V. OTHER OFFENSES INVOLVED 

13. If a soldier goes absent to evade some particular duty he may 
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be tried for absence without leave and also under the 96th (General) 
Article for his evasion of the specific duty (12-127). 

13a. Absence without leave under Article fii and failing to report 
to a certain commander as ordered under Article 96 are separate and 
distinct offenses (42-159). 

13b. When an accused was charged with absence without leave 
from March 19 to April 10 and the court, by exceptions and substitu- 
tions, convicted him of two separate offenses, (1) from March 19 
to April 1, and (2) from April 1 to April 6, it was held that the 
accused legally could not be convicted of two offenses when he was 
charged with only one, and that only so much of the findings as 
involved the first period could be approved (43-380). 

14. Any unauUiorized absence from a post of guard by a member 
of the guard constitutes an absence without leave (12-128). But 
“failure to repair at the fixed time to the properly appointed place" 
is not included in a charge of absence without leave from station 

(40-419 [3])- 

14a. Failure of an officer to attend an officers’ meeting, notice of 
which had been posted on the bulletin board which all officers were 
required to read daily, was held a violation of this Article, although 
accused denied that he knew of the meeting. Specific intent is not 
an element of the offense here involved (44-233). 

15. Absence without leave is a lesser included offense in desertion, 
and if tried for desertion, and acquitted without reservation, a 
soldier is acquitted of the absence without leave; and if convicted 
of the lesser offense only, he is, in law, acquitted of the greater 
(12-415, 416). The same is true where the offense specified is that 
of leaving station without authority and reporting at another, under 
Article 28 (30-1438) (40-416 [12]). 

16. Removal of a charge of desertion does not bar trial for 
absence without leave (30-179) (40-p. 997). 

17. Absence without leave is also a lesser included offense in a 
charge of misbehavior before the enemy under Article 75 if the 
specification is so drawn as to charge an unauthorized absence for a 
definite period (30-1438) (40-433 [3]). 

VI. PROOF 

18. The original morning report, or a duly certified extract copy, 
is competent evidence to prove absence without leave when it contains 
original positive entries of the fact pertaining to the accused as of the 
date or dates alleged. But entries on a morning report which merely 
recite information received from outside sources and not within the 
immediate knowledge of the officer responsible for the correctness of 
the record, are not competent evidence (30-1440) (40-395 [18]); and 
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entries upon a document which is not an original record, such as a 
payroll or service record, are not competent evidence (50-1441) 
(40-395) [19]) (42-212, 213). An extract copy of the morning report 
which fails to show the dates of the initiation and termination of 
accused’s absence without leave has no probative value to show such 
dates (47-235). But see Art. 37, Anno., par. 59, and M.C.M. 1300. 

18a. Entries in morning reports are only prima facie evidence of 
the facts they recite, ft is always pertinent to inquire whether the 
person who made the report, and was responsible for its correctness, 
had personal knowledge of the facts recited. When it is manifest 
that the entries were not based upon personal knowledge of the per- 
son who made or authenticated them such entries are not competent 
evidence of the facts stated and are mere compounded hearsay. Even 
though the report is not objected to, or defense coun.sel expressly 
states that he has no objection, it may properly be questioned (44- 
337, 338) (45-8G-S8). See Article 37, Anno., par. 59. The command- 
ing officer is the responsible “maker” of the morning report. The 
fact that the clerk who prepared it has no personal knowledge of the 
facts entered therein is immaterial. It is sufficient that the command- 
ing officer has personal knowledge of its correctness, and, in the ab- 
sence of evidence to the contrary, the usual presumption of regularity 
is applicable (45-127) (46-91, 92). More recently, however, the Fed- 
eral statute (M.L.U.S. 755a) relating to writings or records kept “in 
the regular course of business” has been applied to morning reports. 
That statute provides in substance that such writings and records 
shall be admissible “in any court of the United States and in any 
court established by Act of Congress” as evidence of “any act, trans- 
action, occurrence, or event” shown thereby, and that “lack of per- 
sonal knowledge by the entrant or maker may be shown to affect its 
weight but shall not affect its admissibility” (47-172-174) (48-17-20, 
130, 131). See also M.C.M. 130c. 

19. T'lie testimony of a sergeant that the records of the company 
show that accused was ab.scnt xvithoiit leave on certain dates is in- 
competent. The records themselves, or duly authenticated copies, 
should be produced (30-1444) (40-395 [25]). 

20. The fact that the absence was “without y^roper leave” must 
be both alleged and proved. The testimony of noncommissioned 
officers that the accused was not present with the comy^any on 
certain dates tlocs not y:)rove that he was absent without leave, there 
being no evidence that he did not have authority to be absent 
(30-1444, 1445) (40-419 [1] [2]) (46-335). A x^ariance between allega- 
tion and proof as to the particular “command” from which accused 
absented himself is harmless. The gravamen of the offense is absence 
without leave “from command” (i.e, military control); this being 
established, and there being nothing to show that accused xvas prej- 
udiced by sucli variance, a conviction will stand (44-9, lo). 
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21. The testimony o£ an officer of the organization that it was 
reported to him by the First Sergeant that the accused was absent 
without leave is hearsay, and in the absence of direct evidence of 
the unauthorized absence, or an admission thereof by accused, is 
insufficient to support a conviction (30-1439, 3444) (4<^-395 [21])- 
The sergeant himself might have given competent evidence of the 
fact if it was within his personal knowledge. Noncommissioned 
officers, under certain circumstances, may be presumed to have 
knowledge of such matters, but no such presumption ever attaches 
to a private soldier (30-1439) (40-395 [23]) (43-307» 3o8). 

22. Absence without leave may be proved by circiimstaniial evi- 
dence as when a soldier had been refused a pass and, wliile absent, 
produced no authority except a furlough which he had forged (30- 
1444); also when accused testified that he tvent absent I)ccause lie Iiad 
not been paid, and intended to join a brother in another organization 
(40-419 [2]). 

22a. Whether a soldier, absent on pass, with permission to go 
anywhere within a radius of fifty miles from his post, who goes be- 
yond the limits of his permission, but returns to the post within the 
time limit of his pass, is chargeable with absence wiihoiu leave under 
Article 61 or Article 96, depends upon the circumstances. His physi- 
cal presence at a place far beyond the limits of his pass might evi- 
dence an abandonment by him of the authority for his absence, and 
render him liable under Article 61; but when the violation of limits 
is not of such nature as to show complete abandonment of such au- 
thority, he is properly chargeable under Article 96 for a violation 
of the terms of his pass, rather than absence without leave (44-419, 
420). 

VII. COMPUTATION OF PERIOD OF ABSENCE 

23. In computing the period of absence without leave for the ijur- 
pose of determining the maximum punishment where a fraction of 
a day is involved, a continuous period of absence that totals not 
more than 24 hours is counted as a clay; any such period that totals 
more than 24 hours and not more than 48 hours is counted as tivo 
days, etc. The hours of departure and return on different dates are 
assumed to be the same if both are not found (M.C.M. 117c) (46-27S. 

279). 

23a. The status of absence without leave terminates when the 
absentee is returned to military control, whether his return is volun- 
tary or by apprehension (45-277) (46-204), 

VIII. SENTENCE 

24. Under a charge of absence without leave for less than 60 days, 
when the penalty Is limited by the number of days’ absence (M 
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C. M. 117), no greater sentence can be imposed than that authorized 
tor the number of days’ absence alleged although the court, by ex- 
ceptions and substitutions, finds the accused guilty of a longer 
period (30-1443). 

25. When an accicsed is convicted under two specifications, viz. 
(i) absence from guard duty, and (2) absence without leave, the 
first is included in the second and he may not legally be punished 
in excess of the maximum allow^ed for the absence without leave as 
charged in the second specification (30-1443). 

25a. In a conviction of absence without leave from guard, when 
neither the specification, the evidence, nor the findings indicated the 
length of time the accused was absent, it was held that the sentence 
could not exceed the maximum authorized (M.G.M. 117c) for the 
lowest bracket, viz, absence from guard for not more than one hour 
(42-105). 

25b. The offense of “leaving his duty as a special guard before 
being regularly relieved’’ under Article 96, not being charged as the 
offense of a sentinel (Article 86) is most closely related to the offense 
of absence wdthout leave from guard under Article 61 and punish- 
able accordingly (43-427, 428). 

26. In the case of an officer a sentence of dismissal has been held 
to be authorized for an absence without leave for four days after 
his having been refused leave for the reason that “his organization 
w^as practically under orders for departure overseas” (30-1442) (40- 

419 [ 2 ]). 

27. Absence without leave is not a “continuing offense” (43-10). 
The offense is complete at its inception, although the status of being 
absent without leave continues until the absentee returns, or is re- 
turned, to militaiy control (44-9). 

28. Penitentiary confinement for this offense is not authorized 
(43-308). See Article 42 (Places of Confinement). 



CHAPTER Xn 


PUNITIVE ARTICLES— DISRESPECT; INSUBORDINA- 
TION; MUTINY 


ARTICLE 62 . Disrespect toward the President, Vice-President, 
Congress, Secretary of War, Governors, Legislatures. Aiiy officer 
xoho uses con tern pluous or disrespectful xvords against the President, 
Vice-President, the Congress of the United States, the Secretary of 
War, or the governor nr legislature of any Slate, Territory, or other 
possession of the United States in xvhich he is quartered shall be 
dismissed from the service or suffer such other punishment as a 
court-martial may direct. Any other person subject to military law 
who so offends shall be punished as a court-martial may direct. (See 
M.C.M. 150). 


ANNOTATION 


1. CoDtemptuoiis or disrespectful words against the President, or 
the government as represented by him, when deliberately used, 
whether sfioken in public, published, or contained in a communica- 
tion designed to be made public, have repeatedly been (he subject 
of charges under this Article; but mere adverse criticisms uttered 
in political discussions, though couched in intemperate language, but 
not apparently intended to be disrespectful to the President person- 
ally, or to his olTice, or to excite animosity against him, are not 
generally regarded as violations of this Article (is-120, 121), 

« « « « 


ARTICLE 63 . Disrespect toward super tor officers. Any person 
subject to military laxo xoho behaves himself with disrespect toxonrd 
his superior officer shall be punished as a court-martial may direct. 
(See M.C.M. 151), 

ANNOTATION 


I. In General 

II. Other Offenses Involved 
III. Allegations and Proof , 


Pars. 

i-2a 

3-3a 

4*5 
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I. IN GENERAL 

1. The offense may consist of acts or words, but disrespectful 
language by a soklicr in regard 10 his commanding officer uttered 
while the soldier is on detached service should be charged under the 
96th (General) Article (12-487). 

2. Disrespectful and insubordinate behavior in connection with 
refusal to obey an illegal order may be punishable under this 
Article although the refusal to obey the order itself is not punishable 
under Article 64 (30-1521) (40-421 [2]) (42-363). 

2a. Disrespectful language addressed to an officer evidently rec- 
ognized by the accused as his "superior officer,” he having addressed 
him by his title, is not a violation of this Article as to other officers 
present when there is no evidence that accused so recognized them 
( 43 - 339 )- 

II. OTHER OFFENSES INVOLVED 

3. Disrespect towards a superior officer under this Article is not a 
lesser included offense in a charge of using provoking language to an 
officer in violation of Article 90 (30-1521) (40-448). Being drunk 
and disorderly in violation of Article 96, and assault or disobedience 
under Article 64, are not included in a charge of disrespect under 
Article 63 (40-421 [3]). 

3a. The offenses of disrespect denounced by this Article and will- 
ful disobedience under Article 64 are separate and distinct, and the 
latter is not a lesser included offense in the former (42-18). But the 
offense of disrespect toward a superior officer in violation of this 
Article is a lesser included offense in a charge of causing a mutiny 
under Article 66 (44-187). 

III. ALLEGATIONS AND PROOF 

4. The particular acts or words relied upon should be set forth 
in the specification at least in substance (12-487). The fact that 
spoken words are obscene or profane is not a sufficient reason for 
omitting them (30-1521) (40-421 [i]). 

5. Where the specification alleged disrespect toward certain named 
officers of a command, and the court, by exceptions and substitutions, 
convicted accused of disrespect toward officers of the command, omit- 
ting names, the variance was held fatal, the accused having been 
convicted of an offense other than that charged (30-1521) (40-421 [4]). 


ARTICLE 64, Assaulting or Wilfully Disobeying Superior 
Offiger. Any person subject to military law who, on any pretense 
whatsoever f strikes his superior officer or draws or lifts up any weapon 
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or offers any violence against him, being in the execution of his of- 
fice, or willjully disobeys any lawful command of his superior officer, 
shall suffer death or such oilier punishmenl as a court-martial may 
direct. (See M.C.M. 152). 

ANNOTATION 


Pars. 

1 . In General i*ic 

IL Assault 2-2a 

in. Disobedience .... 3-13 

IV. Other Offenses Involved 54- 16a 

V. Allegations and Proof 17-21 

VI. J URisDicTiON ..... 22-24 


I. IN GENERAL 

1. The “superior officer” here referred to need not be the com- 
manding officer of the accused (12-121), but accused must know, or 
have reason to know, that he is an officer superior to him, and it 
must apficar that such sujjerior officer was at the time “in the execu- 
tion of his office” (12-539). It is the military duty of an officer to 
issue orders to prevent a flagi'ant breach of military discipline which 
he sees about to be committed, whether he is the offender’s com- 
manding officer or not, and the refusal of a soldier to obey such an 
order is a violation of this Article (43-271). 

la. A prisoner, working alone outside the guard house under 
instructions to speak to no one except in the line of duty, was ap- 
proached by an officer who had no official relation to him who per- 
sisted in forcing accused to engage in a conversation upon a purely 
personal matter. After accused had respectfully declined to talk to 
the officer, an altercation arose in which accusetl struck the officer, 
and was subsequently tried and convicted of “striking his superior 
while in the execution of his office" under this Article. It was held 
that, under the particular circumstances the officer was not “in the 
execution of his office” within the purview of this Article and that 
the record was legally sufficient to support only so much of the 
findings as involved assault and battery under Article 96 (42-18). 

lb. In a prosecution for willful disobedience of an order under 
this Article the accused must know that it was given by an officer 
who had authority to give it (M.C.M. 152b). Although the Article 
does not expressly make knowledge by the offender of the official 
status of the person giving the order an element of the offense, such 
knowledge is a necessarily implied requisite in the absence of which 
a conviction cannot be sustained (42-18). 

sc, A dishonorably discharged general prisoner confined at a Dis- 
ciplinary Barracks was guilty of offering violence t© the officer in 
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charge of housing, feeding and discipline of the inmates. Held; The 
officer concerned was accused’s “superior officer,” and as accused was 
a person subject to military laxv (Article 2 [e]) his conviction under 
Article 64 was sustained (44-233). A prisoner of war who is alleged 
to have struck or disobeyed an officer having cus’ody or supervision 
of the accused may be charged under this Article (45-329). (See 
Art. 2, Annotation, par. 28). 

II. ASSAULT 

2. The words “on any pretext whatsoever” as here used, do not 
preclude legitimate self-defense (30-1446) (40-422 [1]). But in order 
to justify an assault on a superior officer on the ground of self-defense, 
it must be shown that there was an actual or apparent necessity for 
the use of force in self-protection (44-282). 

2fl. A commanding officer in the field is constantly on duty and 
“in the execution of his office.” A soldier who assaults his command- 
ing officer when the officer is in bed in his quarters in camp is charge- 
able under this Article (40-422 {1]). 

III. DISOBEDIENCE 

3. There must be a willful refusal or neglect to comply with a 
specific order to constitute a violation of this Article. Mere failure 
to perform routine duty is chargeable under the 961!! (General) 
Article (12-121). The “command” here contemplated is an express 
and personal one as distinguished from one of general scope issued 
to the command as a whole (30-1463) (40-422 [5]). The action of 
a reviewing authority in confirming and ordering executed the 
sentence of a summary court-martial of an accused to hard labor for 
thirty days does not constitute a direct personal order from such re- 
viewing authority to the accused upon which to base a conviction 
under this Article (48-134, 135). 

3a. The gravemen of the offense of disobedience under this Ar- 
ticle is an “intentional defiance of authority.” A rational mental 
process is involved in willful disobedience, and when it is shown 
that the accused was so drunk as to be incapable of any specific 
intent, he cannot be convicted of disobedience under this Article, 
but may be found guilty under Article 96 of the lesser included 
offense of failure to obey an order (42-159-163). 

3b. An accused was ordered by his commanding officer to get his 
pack and turn out for a practice march. Accused stated that he had 
a certificate from a medical officer exempting him from the march, 
and argued about the matter with the officer and several noncom- 
missioned officers for several minutes, but finally put on his pack and 
fell in for the march. Held that accused’s conduct was not a viola- 
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tion of Article 64. It was not such a defiance of authority as to con- 
stitute willful disobedience (43-186). 

3c. Mere slowness in obedience to an order is not a violation of 
this Article when jiroinptness is not of the essence of the command 
(43-308), But when an accused was ordered to report immediately 
at a certain place and, instead of reporting at once, went to the bank 
and then imek to his quarters where he w^as placed in arrest an hour 
and a half later, it was held that his unconscionable delay when 
ordered to report immediately involved all the elements of willful 
disobedience (43-380, 381). An accused, when given an order by his 
superior officer to report to another officer for duty at one o’clock 
that day, replied that he w'as not going to report, but would be 
around if wanted. Before one o’clock the officer who had given the 
order had accused placed in confinement. He was charged with 
wilful disobedience under Article 64, and the court convicted him 
of refusal to obey under Article 96. Held: Accused could not disobey 
or “refuse to obey” the command by non-compliance therewith until 
the time for performance had arrived, and at that time performance 
was made impossible by his confinement. Conviction disapproved 
(44-340, 341). 

3d. Accused’s superior officer told him he would “have to be mess 
sergeant.” He expressed unwillingness, and was told that he was the 
senior noncommissioned officer available for the position, and that 
he should take the job and do the best he could. Later the officer 
told him that refusal to assume the duties would result in reduction 
to private and trial by court-martial, but he was not told what the 
charges would be, and accused understood that court-martial pro- 
ceedings were necessary for a reduction in grade unless for ineffi- 
ciency. Accused did not assume the duties and was tried and con- 
victed of wilful disobedience under this Article. Conviction disap- 
proved because there was no proof that accused was given a definite, 
express, direct order. The accused justifiably believed that he had 
a choice of being mess sergeant or being reduced to private, and was 
not guilty of disobedience of a positive and deliberate character 
(44-282, 283). 

4. The order must be a lawful one, otherwise the accused will be 
justified in disobeying it (12-121); but if of doubtful legality it is 
the soldier’s duty to obey it, and if he refuses, and the order is in 
fact illegal, although he may not be chargeable under this Article, 
he may be charged *indcr the 96th (12-122). 

43 - An Order to “double-time” given piircly as a punishment is 
an illegal order (42-363) (43-237. 238). An order to “take a hike” 
as a punishment is illegal (44-102). 

4b. Accused was in charge of the pits at a rifle range. He used 
disrespectful language to his commanding officer who placed him in 
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arrest and ordered him to his quarters. While he was waiting for 
transporiaiion the commanding officer ordered him to resume com- 
mand ol the pits. Accused refused to obey because he thought that, 
being in arrest, he was prohibited from exercising command func 
tions. He was tried and convicted of wilful disobedience in violation 
of this Article and the conviction was sustained. The order to re- 
sume control of the pits was legal. It removed any impediment exist- 
ing as a result of the prior arrest as it was a constructive release from 
the arrest (44-380). See Art. 69, Anno., par. 17. An order given by a 
company executive to a soldier who w^as in arrest in quarters under 
charges, awaiting trial, to join his company at drill, said order being 
in accordance with a general order issued by the post commander 
that persons in arrest under charges awaiting trial would “train and 
not be kejrt in,” w'as held to be a lawful order (45-278, 279). 

5. An order is presumed to be lawful unless it is clearly and ob- 
viously illegal, and an inferior, in refusing to comply on the ground 
that it is unlawful, does so at his own risk. To justify such refusal 
the order must be palpably illegal, or one the execution of which 
would be criminal or involve injury or consequences of a serious char- 
acter which could not be righted (12-539; 30-Sup, 1518) (40-422 [6]). 

5a. A medical officer, on duty with a battalion on a 20-mile 
“hardening march,” was ordered by the commanding officer to walk 
on foot. He did not give the commander any reason why he should 
not obey the order, but, being of the opinion that it would impair 
his efficiency in performance of his medical duties, he rode in a motor 
car. On the trial for willful disobedience several medical officers 
testified that compliance with the order would have seriously im- 
paired accused's ability to perform his medical duties on the march. 
His conviction was sustained. Held, that a staff officer has no right 
to disobey an order because he considers it would impair perform- 
ance of his staff duties (42-273, 274). 

6. If an order is palpably contrary to the laws and usages of the 
military service, the fact that it was given by a superior to a sub- 
ordinate does not justify the subordinate in carrying it out (3o-if5i6). 

7. The following have been held to be violations of this Article: 
Refusal of a soldier to comply with an order to pay a debt to the 
company tailor; refusal to cook for civilian teamsters in the military 
employ (12-121); failure to obey an order of the post commander to 
refrain, for a certain period, from driving a private automobile on 
the resen-'ation by reason of the soldier's failure to register the vehicle 
in compliance with post regulations (30-1518); failure to obey a 
specific order to "go and drill as ordered by your officers” (30-1519) 
(40-422 [4l ffi]). 

7a. A flying officer w^as convicted of two offenses under this 
Article in willfully disobeying two specific orders to fly (1) as a 
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bombardier and (s) as a bombardier-navigator. He pleaded guilty 
but claimed in extenuation that he Vv'as airaid to fly. He had ex- 
pressed Icar ol flight belore, but there was no evidence oi any 
nervous or mentai disorder which would incapacitate him as a flying 
oflicer. He had credit i'or one littiidred hours Hyittg time, and had 
not expressed any fear until after he rvas informed that he was as- 
signed to combat duty abroad. Conviction sustained (43-380). 

7b. When, a soldier first refuses to obey an order of a noncom- 
missioned olftcer, and rvhen the matter is reported to die company 
commander is given the same order by the officer which he also 
refuses to obey, he is chargeable under this Article unless it affirma- 
tively appears that the officers oixier was given for the sole purpose 
of increasing die penalty (43-426). Disobedience of an order which 
is given for die sole purpose of increasing the penalty for an offense 
which it is expectetl the accused may commit, is not punishable under 
this Article (45-14). 

7c. A direct order to a soldier, who is able to do so, to speak only 
the English language under stated conditions, is a lawful order if it 
has a reasonably direct and substantial relationship to military needs 
(44-346). 

8. Whether refusal to obey an order to submit to inoculation 
against disease is chargeable under this Article is doubtful (is-isi), 
but it wouiti be chargeable under die gGtli. See Article 96, Annota- 
tion, par. 7. 

9. An order designating certain places as “off limits” for soldiers 
of a command is legal (12-266), but when of general application a 
violation of it would properly be laid under the 96th rather than 
the 64 th Article. 

10. In 1918 it was held that an alien enemy, who had filed his first 
pajicrs for citizenship (which made him liable for military service) 
and was a member of the U. S. Army, who refused to obey an order 
to prepare for embarkation overseas, was amenable under diis Article, 
notwithstanding the fact that orders had been issued prohibiting the 
service in Europe of soldiers in our Army whose naturalization had 
not been completed (30-1518) (40-422 [6]). 

11. The following cases have been held not to constitute violations 
of this Article: refusal by an officer to sign a certificate as to facts of 
which he had no knowledge; refusal of a soldier to act as an officer’s 
servant; refusal of a soldier to contract marriage (12-121, 122) 
(40-422 [6]), But an order to do "KP” duty in an officers’ mess in 
the field on an isolated island in the Pacific where no civilian help 
was available was held to be a lawful order, refusal to obey which 
was a violation of this Article (45-278). 

12. A military commander has no authority to prohibit a soldier 
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from marrying, and the violation of such an order does not constitute 
a military offense, but if there is any disorder or military neglect, 
such as absence without leave, involved, for this he may be tried 
(12-266)5 but not under Article 64. However, general orders pro- 
hibiting marriages of soldiers in a foreign country without the ap- 
proval of their commanding general are valid, and a soldier who 
violates such orders may be punished therefor under Article 96. When 
a soldier takes the oath of enlistment (see Article 109) he, of neces- 
sity, surrenders some of his privileges as a citizen (43*429) (45-14). 

13. An order affecting a military person becomes operative when 
he receives official notice of its existence and contents; if it be special 
to the individual it becomes effective when it has been served upon 
or received by him through the usual military channels. An order 
forwarded in the usual way to an officer’s station is presumed to have 
been received by him unless he was absent, and if absent without 
leave, the receipt of the order at his station is constructive delivery 
to him (12-276). 

IV. OTHER OFFENSES INVOLVED 

14. A soldier who kills his superior officer may be tried by court- 
martial for violation of this Article and also by the civil courts for 
the homicide (12-122). 

15. A simple breach of arrest in violation of Article 6g (Arrest 
or Confinement) is not so serious an offense as to warrant charges 
also being brought under Article 64 (Assaulting or Disobeying 
Superior Officer) for violation of the order of arrest (30-1517) 
(40-422 [5]). 

16. The question whether unauthorized absence from roll call is 
an offense under (General) Article 96 or Article 64 depends upon 
the element of willful intent to disobey. Such offense, if properly a 
violation of Article 96 only, cannot be brought within the purview 
of Article 64 by giving the soldier a special order which it is expected 
he will not obey (30-1518) (40-422 [3}) (42-18). 

i6n. “Recklessly drawing a knife in the presence of his superior 
officer” and “being drunk and disorderly in uniform”, in violation 
of Article 96, are not lesser offenses included in a charge of “wilfully 
drawing a knife against his superior officer” in violation of Article 64 
(40-422 [2}). A violation of this Article is not included in a charge 
of disrespect under Article 63 (40-422) (42-18). But the offense of 
disrespect under Article 63 is included in a charge of offering 
violence under Article 64 (45-385). Mere threatening words do not 
constitute “an offering of violence” in the sense of this article (48-185). 

V. ALLEGATIONS AND PROOF 

17. In a chaige under this Article for an assault upon an officer, 
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in tvhich the officer was killed, it would be proper to include the 
words '‘thereby causing his death” as indicating the measure of vio- 
lence used (12-48S); and cvuicnce that accused tiireatcned to kill 
the officer and violently aitemjjied to Ircc Iiinisell Irom resiraini to 
carry out his threat, would be admissible (go-i4.jr)) (40-422 [1]). 

lya. A captain came upon a group of soldiers being ‘‘held at bay” 
by the accused who was threatening them with a loaded service rifle 
held at ‘‘low port.” The captain stepped in front of the group, 
placing himself in the line of fire of accused’s gun as he was holding 
it, and ordered the accused to surrender his rifle. Accused remarked 
that if he fired he would “take the captain with him,” but did not 
move his position or rifle. The captain repeated the order, where- 
upon accused unloaded the gun and threw it to the ground. Accused 
was convicted of “lifting up a tveapon” against his superior officer 
in violation of this Article. Held, that to constitute “lifting u]>" a 
weapon within the meaning of this Article diere must be some phys- 
ical attempt or menace of violence. Mere words are not enough. 
The accused did not make any menacing move or gesture toward 
the captain. Conviction disapproved (43-11). In order to constitute 
an offer of violence within the meaning of this Article the conduct 
of an accused must amount at least to an assault. Mere threatening 
words are not sufficient (45-385). 

17b. When accused was charged with “drawing a weapon against 
his superior officer” and it was proved that he drew “a pistol” and 
fired a shot so that the bullet struck the ground about 18 inches from 
the officer’s feet, it was held that the violation of this Article was 
clearly established (44-379). 

18. A specification alleging disobedience of a written order should 
set forth the order verbatim, or at least state fully its substance 
(12-483.) 

19. In a .specification for disobedience of orders the officer whose 
order is alleged to have been disobeyed should be named, and in a 
case where this was not done and the evidence tended to show dis- 
obedience of two separate officers, die conviction was disapproved 
(30-15 jg) (40-422 [ 4 ])- 

20. A material variance between allegations and proof as to the 
purport of the order which accused is charged with disobeying will 
be fatal to the proceedings (30-1520) (40-422 [5]). 

20a. A slight variance between specification and proof as to the 
name of the officer who gave the command and the exact language 
used, is not a material variance if the officer is sufficiently identified 
as the one alleged, and the essence of the command alleged is proved 
(44-233, 234). 

21. Proof of failure to obey a standing order will not support a 
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conviction of, nor is it a lesser included offense in, a charge of dis- 
obedience in violation of Article 64 (30-1520) (40-422 [7]). 

VL JURISDICTION 

22. The fact that the death penalty is authorized for a violation of 
Article G4 indicates that offenses thereunder are of a very serious 
nature and should properly be tried by a general court-martial. 
Charges for an assault under this Article cannot be tried by an in- 
ferior court for the reason that the death penalty is authorized even 
in time of peace (12-122, 123, 579). The penalty for disobedience 
of orders in lime of peace is limited to dishonorable discharge, total 
forfeitures, and confinement at hard labor for five years (M. C, M. 
117c). In time of war any charge under this Article must be tried 
by general court-martial (30-1320) (40-371 [1]). But see Art. 13 and 
M.C.M. 14. 

23. Willful disobedience of a superior officer in violation of Ar- 
ticle 64 is not punishable by confinement in a penitentiary (42-273). 

24. There is no maximum limit of punishment prescribed by 
paragraph nyc M.C.M. for the offense of willful disobedience of an 
onler under this Article in lime of war (42-274). But, being a purely 
military offense, confinement in a penitentiary or Federal correctional 
insiilution is not authorized (43-340). 

® ft « » 

ARTICLE 65. Insubordinate Conduct Toward Noncommissioned 
Officer. /Iny soldier ivho strikes or assaults, or loho attempts or 
threatens to strike or assault, or wilfully disobeys the laiuful order of 
a xvarrani officer or a ri onco?n rn issioned officer while in the execution 
oj his office or uses threatening or insulting language, or behaves in 
an insubordinate or disrespectful manner Unvard a ivarrant officer or 
a noncommissioned officer while in the execution of his office, shall 
be punished as a court-martial may direct. (See M.C.M. 153). 

ANNOTATION 

1. The provisions of this Article which are qualified by the phrase 
"while in the execution of his office,” are, in application, limited to 
offenses committed within sight or hearing of the noncommissioned 
officer against whom the act or language is directed (30-1447) (40- 
423 [t]). This plira.se is here used in the same sense as in Article 64 
and comprehends every act done in the performance of official duty 
(30-1522) (40-423 [2]). This Article is limited in its application to 
soldiers. Willful disobedience of a noncommissioned officer by a 
general prisoner, with dishonorable disdiarge executed, is a violation 
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o£ Article 96 (47-66). But a prisoner of war is chargeable for such 
offense under Article 65 (45-329). 

2. That a noncommissioned officer is acting "in the execution of 
his office” is not always presumable where he and the accused are 
members of the same organization. Each such case is to be deiermined 
upon its own particular facts (30-1522) (40-423 [2]). 

3. The essence of the offense of using insuiting language towards 
a noncommissioned officer is the insult to the office, not the affront 
to the person. Unless the noncommi-ssioned officer is at the time act- 
ing "in the execution of his office” the insult is merely personal and 
not chargeable under this Article (30-1522) (40-423 [2]). 

4. An assault upon a noncommissioned officer committed without 
knowledge of accused of his official status is not a violation of this 
Article, but may be charged under Article 96 (30-Sup. 1447) (40- 
423 [2]). 

5. The words "noncommissioned officer” as liere used do not in- 
clude a person "acting” in that capacity. Refusal to obey, or an 
assault upon, an acting noncommissioned officer are cha''geab]e under 
Article 96, and not Article 65 (30-Sup. 1447, 1522) (40-423 [2}). 

5a. Refusal to obey an order of a noncommissioned officer, at- 
companied by a threat to use violence if attacked bv the noncom- 
missioned officer, without any actual attempt to assault him, is in- 
subordinate contliict in violation ol A.WL 65, imt not an assault (40- 
423 [1}). .And when, after being slapped iry a sergeant, the accused 
raised a chair, it was held not inconsistent with a proper attitude of 
self-defense and did not amount to a threat to assault the sergeant 
(40-Sup. 423 [1]). 

6. Failure to obey an order under Article 96 is included in a 
charge of willful disobedience under Article 65 (42-159-163). A 
soldier who refuses to obey an order given him by the first sergeant 
and subsequently refuses to obey the same order given him by his 
commanding officer may be punished under Article 64 (Willful Dis- 
obedience of Superior Officer) instead of Article 65 unless it appears 
that the officer’s order was given for the sole purpose of increasing 
the penalty (43-426). 

7. Two garrison prisoners were convicted of refusal to obey the 
command of a noncommissioned officer to “double-time” between two 
places. Held, that if such order was intended only as a punishment 
it was illegal (42-363). But in the instant case the entire command 
to which the prisoners belonged was engaged in a training program 
in xvhich the men “had to double-time every place they went within 
the training area.” An order given to expedite arrival at a certain 
place for good reason, or for training purposes, is lawful. Convic- 
tion sustained (43-237, 238). 
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ARTICLE 66 . Mutiny or sedition. Any person subject to military 
law luhu al tempts to create or who begins, excites, causes, or joins 
in any mutiny or sedition in any company, party, post, camp, de- 
tachment, guard, or other command shall suffer death or such other 
punishment as a court-martial may direct. (See M.C.M. 154). 

ANNOTATION 

i. Mutiny may be defined as concerted insubordination, or con- 
certed opposition, defiance of, or resistance to, lawful military au- 
thority by two or more persons subject to such authority, with the 
intent to usurp, subvert, or override such authority or neutralize 
it lor the time being. Persistent concerted disobedience, or refusal 
to do duty, presents an evidentiary case of mutiny (30-1550) (40- 
424). it is the intent to subvert, nullify, or neutralize for the time, 
the lawful military authority, which distinguishes mutiny from 
ordinary cases of disobedience (12-123). The intent to create a 
mutiny may be evinced by words, or it may be inferred from acts 
done, or from the surrounding circumstances (44-98). The con- 
certed insubordination need not be preconceived, nor is it necessary 
that it be active or violent. It may consist simply in a persistent and 
concerted refusal or omission to obey orders or to do duty, with an 
insubordinate intent (44-1234). Prisoners of war may be charged under 
this Article in appropriate cases (45-329). 

la. When prisoners in a regimental stockade were yelling at a 
large crowd of soldiers who were yelling in reply, and the colonel 
of the regiment appeared and, pointing at the prisoner who was the 
leader of the disturbance, ordered the prisoners to go to their beds 
and the soldiers to go to their company areas, and all, except the 
leader, started to obey, but the leader recommenced the yelling and 
incited both prisoners and soldiers to violate the colonel’s order, the 
leader was convicted of mutiny and the conviction was sustained 

(43-98). 

lb. Two garrison prisoners were convicted of refusing to perform 
certain work in violation of Article 96. In fixing sentence the court 
regarded the offenses as analogous to mutiny. Held that the refusal 
of an individual on his own initiative to do something is not muti- 
nous conduct. Mutiny involves some combination or concerted ac- 
tion; the fact that the two refusals were contemporaneous is not 
sufficient. The most closely related offense to the one here involved 
is failure to obey a lawful order (43-237). 

1C. Mutiny and rioting are separate and distinct offenses, and the 
charging of both, based upon the. same acts, is not a multiplication 
of charges (44- *43)- 

id. A noncommissioned officer of a work detail was convicted of 
causing a mutiny in violation of this Article. Several members of 
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the detail had refused to entruck when so ordered by the officer In 
diarge. The officer then specifically ordered one of ihcni to get on 
the truck. The man refused, saying he was sick, 1 he officer then 
ordered the accused and another corjmral to force the man on to 
the truck. When the man persisted in his protestations that he was 
sick, the accused dismounted from the truck and told the officer that 
he was not supposed to use force to get the man on to the truck. 
The colonel then came up and ordered the accused into arrest. 
Held: The evidence sustained only so much of the findings as in- 
volved a conviction of the lesser included offense of disrespect to- 
wards his superior officer in violation of Article 63 (/j.4-i86, 187). 

le. Several soldiers were refused passes, by their company com- 
mander, to go to town because they didn't have blouses. They went 
without passes in defiance of orders. Held: Not a sufficient defiance 
of authority to constitute mutiny (44-187). 

if. Joining in a mutiny is not a lesser offense included in a charge 
of exciting and causing a mutiny. To be guilty of “beginning or 
joining in’’ a mutiny, personal presence at the scene of the mutiny 
is necessary. But one may excite or cause a mutiny without taking 
part in, or being present at, the mutiny (44-513). 

ig. Fifteen garrison prisoners refused to go to work. Their com- 
manding general explained this Article to them and gave them until 
the next morning to consider the matter, explaining that if they 
still refused they would be punished. The prisoners discussed the 
matter. Three of them were silent as to their intentions. The next 
morning all, except the three, went to work. The three refused, 
each stating as his reason that he was afraid of shell fire. They were 
tried and convicted of mutiny. Held: The facts furnished ample 
basis for the inference that there was an express or tacit understand- 
ing between them to resist lawful authority (45-135). 

2. Concerted refusal to obey an unlawful order is not mutiny 
(12-123). 

3. In a case where a group of soldiers assaulted, cursed, and 
abused colored military police, and resisted their efforts to quell 
the disturbance, though the primai7 purpose of the offenders was 
to express resentment toward negro police rather tlian to override 
authority, yet it was held that their conduct showed a purpose to 
neutralize, for the time being, military authority as represented 
by the military police, and was technically mutiny (30-1550) (40-424). 

4. When there was in fact no mutiny, but merely an attempt to 
create one, an accused cannot be convicted of joining in a mutiny 
(.30-J550) (40-424). 

5. Ailegaiions describing generally the conduct of the several ac- 
cused in a joint prosecution renders the charge of joining in a mutiny 
complete and intelligible, and allegations particularizing tlie acts of 
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each accused are not necessary; and it is not necessary to prove a 
previous deliberate plan (44-1^4, 145). 

6. In a prosecution for an attempt to cause a mutiny, the proof 
must disclose some overt act of the accused witJj ilic sj>ecific intent 
to influence some one else to mutiny and proximatcly tending to, 
but falling short of, such consummation (44-150). 

» « « 9 

ARTICLE 67 . Failure to suppress mutiny or sedition. Any 
officer or soldier who, being present at any mutiny or sedition, does 
not use his utmost ejideavor to suppress the same, or knowing or 
having reason to believe that a mutiny or sedition is to take place, 
does not without delay give iyiformntion ihereoj to his commanding 
nffiicer shall suljcr death or such other punishment as a. court-martial 
may direct. (See M.C.M. 155). 

ARTICLE 68 . Quarrels; frays; disorders. All officers, members 
of the Army Nurse Corps, warrant officers, Army field clerks, field 
clerks Qiiarlermaster Corps, and noncommissioned officers have power 
to part and quell all quarrels, frays, and disorders among persons 
subject to military law and to order officers who take part in the 
same into arrest, and other persons subject to military law who 
take part in the same into arrest or confinement, as circumstances 
may require, until their proper superior officer is acquainted there- 
with. And whosoever, being so ordered, refuses to obey such officer, 
nurse, band leader, warrant officer, field clerk, or noncommissioned 
officer, or draws a weapon upon or otherwise threatens or does 
violence to him., shall be punished as a court-m,artial may direct. (See 
M,C,M. 156). 

ANNOTATION 

1, This Article is merely an application to the military service of 
the common law principle that it is the duty of any citizen to stop^ 
any unlawful act being committed in his presence (12-124). 

2. A civilian may he arrested without a warrant as well by a 
military person as by a civilian, when he commits a felony or breach 
of the peace in such person’s presence. The person making such 
an arrest should use no unnecessary violence, inform the party of 
the cause of the arrest, and deliver him to the proper civil authori- 
ties as soon as practicable. If no civil official is immediately ac- 
cessible, the person may be held, in the guard house if necessary, 
until such an official can be located, when he must be delivered to 
the civil authorities. He should not be held and the civil authorities 
merely notified (12-267). An officer pursued and apprehended a 
civilian who had stolen his private automobile, taking the culprit. 
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into nisiody at the point of his pistol and informing him that he was 
going 1.0 deliver him to the jmlire. When the €ul|>r!t fled, tiie oOicer 
lijcd a shot in'.o the air in an attempt to stop him but the thEcl con- 
tinued ills [light, and when he was about to vanish in tne chirk the 
oHicer shot and killed liini. The officer was tried by cOi-.n-oianial and 
convicted of involuntary manslaughter, but the conviction was dis- 
approved (48-82, 83)- 

3. T!ie injur) or death of a noncoinmissioncd ofticer who, while 
absent tvithout leave, is injured or killed while anenipting to quell 
an allray between other soldiers and civilians-he having taken no 
part in die afiray—is to be reganded as iiumred In Ih-ic. of deny 
noiwiilisianding he was ab-setn without Icon'C at the time (30-4G7) 
(40-p. 972). 

4. A lieutenant struck a private first who v;as acting as a 
military policeman while the latter w-as trying to remove fhe officer 
from a fray. The lieutenant ivas ron-iried of a siedaiion of diis 
Article. Held that the record was sufiicient to siirjjr/rt only so much 
of the findings as included the ollense of strild.ig- a military police- 
man in the execution of his duly in violation of Aniclc qd. Article 
58 does not apj>l)' to privates first class or mili.'ery |:ol’ceu5en (,33,-12). 

5. Warrant officers are aiuhori/ed by this .Silicic to a'lvst persons 
subject to military law who engage in quarrels, frays, or disorders, 
anti also, in common witli other members of the arrnetl forces, to 
arrest anti holt! for the proper authorities any person tvlio commits 
in their jmcsence a felony or a misdemeanor amounting to a breach 
of the peace (43-381). 

6. Military policemen have no power to arrest a civilian for the 
unauthorised wearing of the Army uniform (See M.L.U.S. 2148). 
However, the arrest by military police of such civilian for misconduct 
which, if committed by a .soltlier, would constitute a violation of the 
Articles of War, would be legally justified if, under the circumstances 
(inclutling the wearing of the uniform) there is reasonable and prob- 
able cause to believe that he is a person subject to military law, 
though it is later ascertained that he is not (43-481). 


CHAPTER Xin 


PUNITIVE ARTICLES-ARREST; CONFINEMENT 


ARTICLE 69. Arrest or confinement. Any person subject to 
military Um charged with crime or with a serious ofjeyise under 
these articles shall be placed in confinement or in arrest as cir- 
cumstances may require; but when charged with a minor offense 
only such person shall not ordinarily be placed in confinement. Any 
person placed in arrest under the proxfisions of this article shall 
thereby be restricted to his barracks, quarters, or lent, unless such 
limits shall be enlarged by proper authority. Any officer or cadet 
who breaks his arrest or who escapes from confinement, whether 
before or after trial or sentence and before he is set at liberty by 
proper authority, shall be dismissed from the sendee or suffer such 
other punishment as a court-martial may direct; and any other 
person subject to military law who escapes from confinement or who 
breaks his arrest, whether before or after trial or sentence and before 
he is set at liberty by profjer authority, shall be punished as a court- 
martial may direct. (See M.C.M, 157). (See also A.W. 16). 


ANNOTATION 

Pars. 

I. In General i-io 

II. Who May Order 1 1->5 

liL Arrest— Status, Limits and Restrictions 16-19 

IV. Breaking Arrest 20 - 2 ^ 3 . 

V. Escape 24-3 la 

VI. Release From Arrest or Confinement . . 32-35 


I. IN GENERAL 
(See M.C.M. 19) 

1, This Article does not affect the right of an officer to order a 
soldier into conlincment when immediate restraint is necessary, which 
right has its source in long standing custom of the service and is 
recognized in Articles 71 (Refusal to Receive and Keep Prisoners) 
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and 72 (Report of Prisoners Received). It is not to be abused, 
however, and, if abused, the ollicer responsible is amenable to dis- 
ciplinary action ihcrelor (30-12.11) [1}). 

la. No person subject to military law shall be confined with enemy 
prisoners or any foreign nationals outside the continental limits of 
the United States. No accused in confinement awaiting trial shall be 
subjected to any punishments, other than confinement, prior to 
execution of sentence on pending charges against him (A.W. 16). 
Prisoners awaiting approval and execution of sentences will be dis- 
tinguished from those serving sentences, and will be accorded facil- 
ities, treatment and training prescribed for unsentenced prisoners. 
They do not forfeit pay or allowances except pursuant to sentence 
ordered executed (M.C.M. 19). 

2. The fact that the accused has not been placed in arrest or 
confinement, or that he has been released from restraint, is no bar 
to his trial («2-5i2). 

3. An officer cannot, as a matter of right or privilege, demand 
that he be placed In arrest (12-481). 

4. A soldier, extradited from a foreign country for a civil ofTense. 
cannot be detained by the military authorities and tried for desertion, 
the princijjle that a person extradited for a particular oflense is 
excm})t from trial for any other crime, being deemed applicable, 
although such other crime is a military olTense (12-401). 

5. A soldier on parole, or bail, from a civil court may be arrested 
and tried for a military offense (12-482). 

6. An officer is not exempt from arrest by being, at the time, a 
member of a court-martial, but he cannot sit on a court-martial 
while he is in arrest (12-507). 

7. A sentence of suspension from duty and pay does not imply 
confinement to quarters or involve a condition of arrest (12-265). 

8. In making an arrest (i. e. taking a person into cusiO{ly) as 
much force as is necessary may be used. If the arrest is resisted, even 
homicide may, under aggravated circumstances, be justified. Fetters 
or irons should not be used except when necessary to restrain the 
prisoner from violence or escape (12-480). 

9. Military authorities are not empowered to make forceable entry 
into a private dwelling to arrest a soldier, but military arrests may 
be made in the public portions of public houses (12-480). 

10. If a breach of arrest or escape is erroneously charged under 
(General) Article g6 the error does not constitute ground for in- 
validating the proceedings provided the specification and evi<lence 
show a violation of Article 6g (Arrest or Confinement) (30-1525) 

(40-394 C 2 j)* 
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11 . WHO MAY ORDER 
(See M.C.M. 20) 

11. A trial jinlgc advocate has no authority to place an accused 
in arrest or to compel his attendance before the court. These are 
functions of the proper commander (12-498) (M.C.M, 55). This does 
not affect the power of the trial judge advocate, as a commissioned 
officer, under Article 68, to restrain accused from committing a dis- 
order (See paragraph 1 above). 

12. Except under Article 68, only “commanding officers’" have 
the power to place officers in arrest. The commanding officer thus 
authori/cd is the commander of the organization— regiment, separate 
company, detachment, post, department, etc.— in which the arrested 
ollieer is serving, W'hen a c()m|)any is included in the commaml of 
a post, the post cfttumandcr, rather than the com})any commander, 
is die proper officer to place a subaltern of the company in arrest 
unless the comjiany is part of a regiment serving at the post, in 
which case the regimental commander w'ould be the proper com- 
mander to act (12-481) (42-325). The commanding officer of an 
Air Force Provisional Staging Stpadron wdiich is acting as an “inde- 
pendent unit," is authorizecl to place an officer of his command in 
arrest (44-283). In the absence of the “commanding officer” the 
ranking officer present and on duty is authorized to place an officer 
in arrest (44-341). But an arrest ordered by a “regimental officer” 
acting by authority of a regimental general order purporting to au- 
thorize him to make arrests, is illegal (45-J35, 136) (45-282). The 
degree of restraint imposed upon an officer pending an investigation 
of charges, or pending trial, is a matter within the discretion of the 
officer competent to order the accused into arrest or confinement, 
and not for the determination of any subordinate commander. 
Breach of restriction (an offense in violation of Article 96) cannot 
be sustained when the restriction w^as imposed by a subordinate not 
competent to order the accused into arrest (47-298, 299). 

12a. A warrant officer (except under Article 68— Quarrels, Fravs, 
Disorders— or when in a position of command) does not have the 
authority of a commissioned officer to place enlisted men in arrest 
under paragraph 20, M.C.M., or this Article. He may, however, 
exercise the power in individual cases when acting by order, and 
in the name of, the commander (43-381). 

12b, The commanding officer of an Army hospital is authorized 
administratively to restrict the freedom of action of a patient under 
his command, or even restrain him, provided such action is not taken 
as a punishment for disciplinary reasons, but is reasonably necessary 
to the proper care and treatment of such patient (44-84). 

13. An officer may be placed in arrest by written or verbal order 
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from the authorized superior. The reason need not be stated (ig- 
481), but see Article 46 (Charges; Action Upon) as to service of 
charges within a limited time. And the fact that charges are not 
promptly preferred, as required by Article 70, does not authorize the 
person in arrest to release himself (43-63). 

14. Company or detachment commanders may delegate to non- 
commissioned officers the power to arrest or confine enlisted men in 
emergencies when it is impossible to obtain direct orders from the 
company commander or other superior, provided an immediate re- 
port be made to the proper commander who, if the arrest or con- 
finement is continued, must confirm the act of the noncommissioned 
officer. This delegation of authority is not based upon the positive 
grant of authority to quell quarrels, etc., contained in Article 68 (12- 
272, 481). 

15. The presumption of legality of arrest referred to in M.C.M. 157a 
extends to the grounds for the arrest and also to the authority to 
order the arrest (46-279). 

Ill ARREST-STATUS, LIMITS, AND RESTRICTIONS 
(See M.C.M. 19b) 

t6. If the limits are not fixed, confinement to quarters is inferred, 
but the arrested person may go to mess and other necessary places. 
It is customary to fix the limits— ordinarily to the post (12-481). < The 
limits of arrest are within the discretion of the authority exercising 
the disciplinary control in the ca.se (30-1245) (40-427 [1]). 

17. The status of being in arrest is inconsistent with duty, and 
placing an arrested officer or soldier in a full duty status terminates 
the arrest (12-480) (44-380). But while an officer in arrest cannot 
exercise functions of command, he is not necessarily exempted from 
the performance of administrative duties (30-1243) (40-427 {2]). 
And although assignment to duty may terminate the status of arrest, 
it does not constitute a constructive pardon or condonation of an 
offense for which charges are pending against him (43-133) (44-229, 

.342). 

17a. A soldier in arrest in quarters under charges awaiting trial 
may be required to attend drill without terminating his status of 
arrest, when so directed pursuant to general orders of the post com- 
mander requiring all soldiers in a status of arrest to attend drills. In 
such case the limits of arrest are “enlarged by proper authority” 
(45-278, 279). 

18. A soldier in arrest in quarters may be required to do cleaning 
or police work about his quarters (12-480), and he may be sub- 
jected to such restraint as may be necessary to prevent violence or 
escape (i2-48i> 482); when in confinement awaiting trial or the 
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result of trial he should not be required to wear distinctive clothing 
(30-1606) (40-p. 984). 

19. An odicer in arrest awaiting trial or the result of trial is 
entitled to pay (30-1798) (40-1443 [3]). A court-martial sentence 
to restriction does not become effective until the sentence is approved 
or confirmed, and ordered executed (44-289), 

IV. BREAKING ARREST 

20. It is not the practice to charge all breaches of arrest under this 
article. When a person in arrest has been given leave to go beyond 
the limits fixed and oversteps such leave for a brief period the 
offense should be laid under Article 96 (12-148). Breach of restric- 
tion in violation of Article 96 is a lesser included offense in breach 
of arrest under Article 69 (45-11), 

21. Failure to obey an order to proceed to a certain place and 
report to a certain commanding officer in arrest is not chargeable 
under this Article, but should be laid under (General) Article 96 or 
Article 64 (Disobeying Superiors) (12-148), 

22. An order in writing placing an officer in arrest is legally 
effective although in the interim between the issuing of the order 
and its service on the officer concerned the commander who issued 
it is relieved by another who does not revoke it (30-1241) (40-427 
[3])- 

23. Innocence of the charge tor which a person is placed in arrest 
does not justify him in breaking his arrest (12-152). 

23a. An officer was convicted of a breach of restriction in violation 
of Article 96. While under restriction he had received orders to 
prepal'e for transfer to another station. He thought this lifted the 
restriction and he left camp to get his watch which was being re- 
paired. The conviction xvas sustained. Willful or wrongful intent 
is not an essential element of this offense. As in breach of arrest, 
proof of a bona fide mistake is admissible only in extenuation (43- 
342, 343)- 

V. ESCAPE 

24. An escape is not complete until all restraint or pursuit is 
shaken off. So where an accused assaulted a sentinel, struck him 
down and started to run away but was immediately pursued and 
captured, never having been out of sight of his pursuers, it was 
held to be an attempt only (30-1524) (40-427 [4]). An attempt to 
escape (chargeable under Art. 96) is complete when accused commits 
an act which, in his mind, may enable him to escape, although, for 
reasons unknown to him, his escape actually is impossible (45-426). 

25. A prisoner who runs away while out working without a sentry 
and under no physical restraint, although restricted to certain limits. 
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is not guilty of an escape under this Article (30-1524, 1455) (40- 
427 [6]). But proof that a soldier was conlincd in the guard iiouse 
is prirna fncic evidence that he was in lawFid confinenictu {40-427 
[5}). Confinement must be proved by compcteni records or other 
first-hand evidence {40-395 [25]) (42-214). 

26. A simple breach of restraint or parole is not an escape from 
confinement under this Article. It is a separate and distinct offense 
under (General) Article 96 (30-1455) (40-427 [6]). And breach of 
arrest is not included in a charge of escape from confinement (40- 
Sup. 427) (42-214) (43-426). Escape from confinement is not a lesser 
offense included in a charge of desertion (43-62). 

26a. “Confinement” as used in this Article imports some physical 
restraint and does not include a case involving a mere genera! under- 
standing that a soldier is not to leave (42-19) (44-59) (48-135)- 

27. But a paroled general prisoner who runs away and whose 
parole is thereupon revoked, becomes an “escaped general prisoner” 
(30-1619) (40-272). 

28. Where a military prisoner escapes and is recaptured he must 
serve the unexecuted portion of his sentence. This is also true where 
the prisoner escapes during trial and the court thereafter sentences 
him to confinement which is approved and ordered executed: also 
when after sentence, and before approval, he escapes. The statute 
of limitations (Article 39) does not, in such cases, prevent the 
execution of the sentence from which the prisoner escaped (12-581, 
582). 

29. Where there is a conspiracy to effect a joint escape, and in 
furtherance of such conspiracy a sentry is assaulted by one of the 
conspirators, all are guilty of the assault; but this is not necessarily 
so unless there is a conspiracy (30-1310) (40-454 [24}). 

29a. An accused (prisoner) was convicted of murder. The evi- 
dence showed that accused and another prisoner were going to break- 
fast in charge of a guard when the other prisoner killed the guard 
and both prisoners escaped. It did not appear that accused assisted 
in the murder or knew in advance that it was to be committed. The 
fact that accused escaped when die opportunity presented itself does 
not support an inference that he had joined in planning the escape 
( 43 ' 339 )- 

30. A sentinel who shoots an escaping prisoner should be brought 
to trial by court-martial for the most serious offense, if any, of which, 
upon investigation, he may be deemed guilty. If the investigation 
shows no offense on the part of the sentry, he may not be tried 
(30-1617) (40-454 [84]), although it is sometimes advisable, especially 
in case of a homicide, to bring the sentry to trial by court-martial 
in order to forestall action by the civil authorities. 
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gs. Escape from civil confinement is not chargeable under this 
Article, but it is a violation of (Genera!) Article 96 (30-1400) (40- 
4“7 i'lj)- 

31a. A prisoner of war legally cannot be convicted of an “escape 
from confinement,” For him, escape is not unlawful, and under the 
Geneva Convention he is liable to no more than summary disciplinary 
punishment therefor (43'53). An accused who escapes from confine- 
ment in a penitentiary where he is serving a court-martial sentence, 
may not be confined in a penitentiary for the escape. The escape 
is purely a military offense (43-378). 


VI. RELEASE FROM ARRE.ST OR CONFINEMENT 
(See M.C.M. 21) 

32. The accused is not entitled, as a matter of right, to be released 
from arrest after trial until the reviewing authority has passed upon 
the case (12-152), but if the sentence does not include confinement, 
and there are no other charges pending against him or other reasons 
for continuance of his restraint, he should be released therefrom, 
but he need not be placed on duty (30-1242) (40-427) [1] [2]). The 
nature of the restraint imposed upon an officer awaiting final action 
upon a sentence to dismissal is within the discretion of the officer 
exercising general court-martial jurisdiction over him (44-231). When- 
ever confinement or arrest of the accused is deemed necessary or ad- 
visable pending final action by the reviewing or confirming author- 
ity, it should be imposed by the local commander at the place where 
the accused is stationed or where the trial was held. If confinement 
or arrest so imposed is breached or an escape therefrom occurs, the 
offense is properly chargeable under this Article (44-289). 

32a. If a trial is unreasonably delayed, an accused, if in arrest, 
should be released therefrom, but he cannot release himself. He must 
apply for release through proper channels (12-152, 153). A status of 
arrest imposed upon an accused prior to trial does not automatically 
terminate upon approval of the court-martial sentence. He continues 
in his pre-trial status until the court-martial order has been served 
upon him, or other action taken to implement and execute the court- 
martial order (45-386). 

33. A soldier in arrest or confinement awaiting trial should not 
be released and required to do duty except in an emergency of the 
service (12-480, 481), unless he has been acquitted or the sentence 
imposed by the court contains no confinement (12-566): but he 
should not be ordered out of the jurisdiction of the reviewing au- 
thority until the case is finally disposed of. 

34. If a prisoner is released by mistake before the expiration of 
his sentence he may be recommitted (12-567). 
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35. Bail is wholly unknown to military law, and a civil court 
cannot admit an accused to bail in a military case (12-481). But see 
Article 74, Annotation, par. 39. 


ARTICLE 70. Charges; Action Upon, Unnecessarv Delay. When 
any person subject to military law is placed in arrest or confmement 
immediate steps will be taken to hy the person accused or to dismiss 
the charge and release him. Any officer who is responsible for un- 
necessary delay in investigating or carrying the case to a final con- 
clusion shall be punished as a court-martial may direct. (As amended 
by S.S.A. ’48, effective Feb. 1, 1949). (See M.C.M. 158). 

(Note: The former Article 70 covered the whole subject of the 
initiation of charges and action thereon preliminary to the trial. All 
e.xcept tlie single paiagraph now remaining in this Article has been 
transferred, with some modifications and additions, to Articles 46 
and 47). 

ANNOTATION 

1. Qiarges should be preferred and brought to trial as soon as 
practicable after the offense is committed. Accumidaiintt or “saving 
up” charges is discountenanced (12-490). ‘‘Saving up” of charges is 
permissible when done for the purpose of giving the accused a chance 
to avoid court-martial by mending his ways. In such case he cannot 
complain if, when it becomes apparent that he will not amend hi.s 
conduct, he is brought to trial for his accumulated offenses. It is 
only when the accused is in arrest or confinement that he is entitled 
to a speedy trial (43-376, 377). 

« # # « 

ARTICLE 71. Refusal to receive and keep prisoners. No provost 
marshal or commander of a guard shall refuse to receive or keep any 
prisoner committed to his charge by an officer belonging to the forces 
of the United States, provided the officer committing shall, at the 
time, deliver an account in writing, signed by himself, of the crime or 
offense charged against the prisoner. Any officer or soldier so refusing 
shall be punished as a court-martial may direct. (See M.C.M. 159). 

ANNOTATION 

I. There is no authority for the employment of troops to guard 
civilian prisoners, but in emergencies guard house facilities may be 
u.scd, at the request of the civil authorities, for the safekeeping of such 
prisoners (12-270). When a civilian is apprehended on a military 
post in the act of committing a crime, he may be confined in the 
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guardhouse until he can be turned over to the civil authorities 
(! 2-267). (See also Article 68, Annotation, par. 2). This has no rel- 
erence to the intcrnnieni of alien enemies in lime of war. 

2. The commander of a military post in the United States may 
permit the confinement in his post guard house of members of for- 
eign allied forces stationed at the post, pending their trial by a 
court-martial convened by their own commander, although their 
offenses do not involve United States soldiers or civilians (43-130). 
See also (43-7) cited in paragraph la. Annotation, under Article 2, 

3. Failure to comply fully with the provisions of this Article by 
the “officer committing” the accused does not affect the jurisdiction 
of the court to try the charges when it does not appear that any sub- 
stantial right of the accused was prejudiced thereby (46-335, 336). 


ARTICLE 72 . Report of prisoners received. E-aery commander 
of a frnord to whose charge a prisoner is committed shall, within 2 -f 
hours after such confinement, or as soon ns he is relieved from his 
guard, report in rvriting to the commanding officer the name of such 
prisoner, the offense charged against him, and the name of the officer 
committing him; and if he fails to make such report he shall be 
punished as a court-martial may direct. (See M.C.M. i6o). 

ARTICLE 73 . Relea.sing prisoner without proper authoriiy. 
Any person subject to military lazo, who, without proper authority, 
releases any prisoner duly committed to his charge, or who through 
neglect or design suffers any prisoner so committed to escape, shall be 
punished as a court-martial may direct. (See M.C.M, 161). 

ANNOTATION 

1. The spccificafion under a diarge for violation of this Article 
should show whether the offense was committed by design or through 
neglect (12-484). 

2. The fact that certain members of the guard arc assigned to 
watch tlesignatcd prisoners does not relieve other members of the 
guard of the duty of preventing the escape of such prisoners (12-583). 
But to constitute an offense under this Article it is necessary to show 
that the prisoner whom the accused allowed to escape xvas duly com- 
mitted to his charge by competent authority, or as an incident to 
his duty (30-1554) ( 40 - 430 - 


ARTICLE 74 . Dei.ivery of Offenders to Civil Authorities. 
When any person subject to military law, except one who is held 
by the military authorities to answer, or who is awaiting trial or re- 
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mil of trial, or who is undergoing sentence for a crime or offense 
punishable under these ai tides, is accused of a crime or offense com- 
mined within the geographical limits of the States of the Union and 
the District of Columbia, and punishable by the laws of the land, 
the commanding officer is required, except in time of war, upon ap- 
plication duly made, to use his utmost endeavor to deliver over such 
accused person to the civil authorities, or to aid the officers of jus- 
tice in apprehending and securing him, in order that he may be 
brought to trial. Any commanding officer who upon such application 
refuses or willfully neglects, except in time of war, to deliver over 
such accused person to the civil authorities or to aid the officers of 
justice in apprehending and securing him shall be dismissed from 
the service or suffer such other punishment as a court-martial may 
direct. 

When, under the provisions of this article, delivery is made to the 
civil authorities of an offender undergoing sentence of a court-martial, 
such delivery, if followed by conviction, shall be held to interrupt 
the execution of the sentence of the court-martial, and the offender 
shall be returned to military custody, after having answered to the 
civil authorities for his offense, for the completion of the said court- 
martial sentence. (See M.C.M. 162). 


ANNOTATION 


Pars. 


I. 

II. 


III. 

IV. 

V. 

VI. 

VII. 

VIIL 

IX. 
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Deserters 40 

Service of Process in Civil Suits ...... 41-43 


I. IN GENERAL 


I. The application for the surrender of a soldier to the civil au- 
thorities should be sulliciently specific to identify the accused and 
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the crime with which he is diarged, otherwise the military am 
tliorities cannot properly surrender, nor can the civil authorities 
arrest, a military person wiiiiin a military command. Generally a 
formal warrant sliouid be retjuired; and a soldier, although willing 
to surrender liimselt to the civil authorities should not be per- 
mitted to do so except “upon application duly made" to his com- 
manding officer ill compliance with this Article (12-134, 136; 30-1425) 
(40-432 [2j). 

2. This Article applies where the crime was committed before the 
party entered the military service (12-135). 

3. The expression “laws of the land”, as here used, means the laws 
of a state or territory, or of the United States, including the common 
law as therein recognized; also city or town ordinances (12-135). 

4. When warrants from Federal and state courts are issued in the 
same case, the ollender should be surrendered to the official whose 
service is first made. No official of the army has authority to pass 
upon the sufficiency of any warrant issued by a civil court (12-271). 

5. This Article does not affect the rule of comity which prevails 
when two independent criminal courts have jurisdiction over the 
same person or case, the rule being that the authority whose juris- 
diction first attaches by service of process retains the jurisdiction 
(30-1425) (40-432 [2}). (See M.C.M. 11). 

6. It the accused is acquitted or otherwise released by the civil 
authorities he cannot be reimbursed for his expenses in returning to 
his station. If he is released on bail, or escapes, and returns himself 
to military control, it is the duty of his commander to cause him 
to appear for trial at the proper time (12-137). 

7. The military authorities are under no obligation to deliver the 
prisoner to the place where he is wanted, and this Article does not 
apply unless application is made by the civil authorities having 
proper juristUciion (12-136, 137, 138) (40-432 £2}). 

8. Wdicn a man who had been convicted of a felony and paroled 
by a civil court enlisted in the army, fraudulently concealing the fact 
that he was a felon, and alter his jiarole had expired the court which 
had convicted him attempted to revoke it and demanded his sur- 
rcntlcr, it ^vas held that the attempted revocation of the parole after 
its expiration being illegal, he should not be surrendered, and that 
his enlistment being voidable only at the option of the Government, 
he coukl be held in the service (30-1429) (40-432 [1]), 

g. This Article applies only to “persons subject to militai7 law" 
and persons not so subject, although residing at a military post, may 
be arrested by the civil authorities without permission of the com- 
manding officer; inn courtesy demands that such permission should 
be obtained aitiiough it cannot be required (12-137). A military 
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reservation should not be permitted to become a haven for criminals 
(3o-so()5) (40-|). 984). Of course, state civil authorities iiave no power 
to serve process ujton a Federal military reservation unless the state 
has retained jurisdiction for that purpose (See section If, this note). 

11. WHEN SURRENDER MAY BE REFUSED 
In Time of War 

10. This Article is not operative in time of war, but it is not pro- 
hibitive, and surrenders, may therefore be made in proper cases 
(12-134, 137). 

10a, Jurisdiction to try and punish for the crime of murder com- 
milted by a person in the military service upon a civilian in a place 
within the jurisdiction of a State is not vested exclusively in a court- 
martial. The trial of a soldier by a State court in such circumstances, 
where no demand was made by the military authorities for the 
custody of the accused, has been upheld. No express consent is 
necessary. The concurrent jurisdiction of the State authorities con- 
tinues in the absence of demand for his custody by the military 
authorities (42-163, 326). 

n. In time of war the military authorities have the paramount 
right to the custody of a soldier charged with a civil offense (30-1428) 
(40-432 [3}). There is no offense which, in time of war, is not cog- 
nizable under the Articles of War (See Articles 92, Murder-Rape; 
93, Various Crimes; 94, Frauds; and 96, General Article). The asser- 
tion of this right is within the discretion, in the first instance, of the 
local commanding officer, usually with the approval of the com- 
mander exercising general court-martial jurisdiction of the command 
in which the accused belongs. If surrender is made to the civil au- 
thorities they should be allowed to retain the jurisdiction (30-1425) 
(40-432 [3]), and the military authorities should not, in any way, 
interfere in the case (30-1430) (40-432 [2]). 

1 la. When a homicitle is committed by a soldier “in the perform- 
ance of duty", if it is believed that he would not receive an impar- 
tial trial by the civil courts, the military authorities should retain 
the jurisdiction (40-432) [2}). 

12. During the First World War it was the policy of the War De- 
partment to refuse to surrender soldiers to the civil authorities ex- 
cept for serious crimes, such as comraon-Iaxv felonies, or where, be- 
cause of alienage, or the nature of their offenses, they were deemed 
undesirable persons to be retained in the military service (30-1426, 
1429^ MSO (40*432 [3]). In lime of war the civil authorities do not 
have the legal right to arrest and detain soldiers for misdemeanors 

(40-432 CsJ)- ■ 
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laa. The provisions of Cir, a, W. D. 1942, announcing the policy 
under this Artidc to decline in time of war to turn over to the 
civil authoriiics soldiers charged with civil offences, other than very 
serious ones, relates to crimes committed both before and after in- 
duction into the service (42-19). 

12b. An officer who, in gooti faith and for substantial reasons, was 
contesting the jurisdiction of a civil court, was ordered by said court 
to be arrested and confined for contempt in refusing to comply with 
the court’s order to surrender custody of his child, and the civil 
authorities requested delivery of the officer. Held, the request should 
be denied. In time of war it is die policy of the War Department 
not to surrender an officer or enlisted man under such circumstances 
(42-274). 

13. In time of war the army, acting by authority of the President, 
is authorized to cooperate with an allied force. The intervention cl- 
an international boundary line is no obstacle to such cooperation, 
and where a deserter from the Canadian army in World War I 
was apprehended by the civil authorities in the United States in the 
act of assisting a U. S. soldier to desert, it was held that, ujion being 
delivered to the military by the civil authorities the Canadian de- 
serter should be returned to the Canadian authorities at the inter- 
national boundary (30-1427) (40-p. 12). 

When Military Jurisdiction Has Attached 

14. For the military jurisdiction to attach, the accused should be 
in military control, under charges, with a view 10 his trial by court- 
martial. Under these conditions the military authorities may decline 
to surrender jurisdiction. I’he jurisdiction may, however, be waived 
(12-13.^, 135, 136, 495, 512, 514). The proper authority to waive it 
is liic commander having juristliction over the court-martial by which 
accu.scd would have been tried, or higher authority (12-138); and 
when so waived, the civil authorities should be permitted to retain 
custody of the .soldier to enforce the sentence of the civil court 

(30-1425) (40-432 [5])- 

15. The right of the military authorities to punish a soldier for 
a military offense is paramount to any right of control over him 
by a parent or guardian on account of his minority (12-401). 

ifi. When a .soldier i.s under a military charge of manslaughter com- 
mittcfi in the civil jurisdiction and the civil authorities request his 
surrender for the .same ofrcn.se, the request should ortlinarily be 
granted unless there are circumstances warranting an opinion that 
the accused might not be awarded a fair and impartial trial in the 
civil court (30-1430) (40-432 [2]). 
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Military Prisoners 

17. There is no obligation to surrender a military prisoner to the 
civil authorities; the question depends mainly upon the nature of 
the crime charged, and unless it is particularly serious, surrender 
should generally be refused until the military punishment has been 
executed (12-C9). See also Sec. Vlll, this Annotation, 

iB. An escaped military prisoner who commits an offense for which 
the civil authorities request his surrender alter his apprehension by 
the military, may be held by the military authorities to serve his 
original sentence. A military prisoner need not be released to serve 
out a sentence imposed by a civil court before his enlistment in the 
army, even tliough he was wanted for violation of his parole at the 
time of his cniisimcnt (go-1425) (40-432 [i] [2]). 


Crime Committed on Federal Reservation 

19. When a crime is committed by a person subject to military law 
upon a 011111317 reservation over which jurisdiction has been ceded 
to the United States, jurisdiction is vested in the Federal criminal 
courts or a legally constituted court-martial, and the military authori- 
ties should refuse to surrender the accused to any state oflicial 
(12-137, 138). 

20. When the jurisdiction of the United States upon a military 
reservation is unconditionally exclusive, no state official can legally 
serve any process within ilie limits thereof. Such exclusive jurisdic- 
tion may have been acquired either by a reservation by the United 
Stales at the time the state was admitted to the Union, or by an act 
of consent or cession by the state legislature. In the latter case the 
state may, and often does, reserve to itself the right to serve legal 
processes growing out of acts committed off the reservation {i.e. in 
state territory) within its limits, but when there was no reservation 
of jurisdiction by, nor cession of jurisdiction to, the Federal govern- 
ment, the state officials have the same authority over acts committed 
on the military post as elsewhere in the state. Civil and criminal 
process of United States courts may, of course, always be served on 
military reservations (12-940). 

21. I’he mere consent of a state legislature to the purchase, by the 
United States for military purposes, of land within the limits of liie 
state, vests exclusive jurLsdiction in the Uniictl States over the land 
so acquired (12-933, 934 )- This is by reason of a provision in 
Article I, section 8, of the Federal constitution by which exclusive 
jurisdiction is vested in the United States “over all places purchased 
by the consent of the legislature of the state in which the same shall 
be, for the erection of forts, magazines, arsenals, dock-yards, and other 
needful buildings" (30-1065); and where the Federal jurisdiction is 
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acquired under this constitutional provision the state cannot reserve 
concurrent jurisdiction (30-1430) (40-pp. 6-10). An acquisition of 
land by “condemnation” is a purchase within the meaning of that 
term as used in the Constitution and in an act of the Legislature of 
the state in which the land was located “consenting to the purchase 
by the United States of lands within the state” for military purposes 
( 43 - 335 )- 

22. When consent to purchase has been given or exclusive Juris- 
diction ceded by a state, the land is no longer a part of the state 
in a political or legal sense (12-937), ^.nd exclusive jurisdiction over 
it is concurrent in the Federal civil courts and courts-martial (30- 
1430). In such case the exclusive jurisdiction of the United States 
cannot be acquired or lost by waiver (30-1066). But the mere leasing 
by the United States of a cantonment site does not vest exclusive 
jurisdiction in the Federal government (30-1064, 1065). Flowever, 
when a state legislature ceded jurisdiction in and over lands acquired 
by the United States by “purchase, condemnation, lease or otherwise”, 
saving only the right to serve state process therein, it was held that 
exclusive jurisdiction was vested in a camp leased by the United 
States (30-1065) (40-pp. 6-io) (43-335). But when the state law pro- 
vides that exclusive jurisdiction shall not vest in the United States 
until it “has acquired title” a lease does not vest exclusive jurisdiction 
in the United States (42-148). 

23. When a military reservation is located in a territory of the 
United States, the territorial courts, being courts of the United States, 
have concurrent jurisdiction with other Federal courts including 
courts-martial (12-942). 

24. The reservation by a state of the right to serve legal process 
upon a Federal reservation within its borders relates only to acts 
committed, or causes of action arising, outside of said reservation, 
and any violations of law committed on the reservation are cogniz- 
able only by the proper officers of the Federal government (30-1065, 
1066) (40-pp. 6-7). 

25. The military authorities should not, themselves, arrest civilians 
for violations of local laws, neither should they permit a military 
reservation to become an asylum for such violators. Under reason- 
able regulation the local civil authorities should be allowed to make 
arrests within the camp (w'here the state still has the jurisdiction), 
or the offenders may be conducted to the boundary of the camp and 
excluded therefrom (30-1065) (40-p. 984). In all such cases the mili- 
tary and state authorities should cooperate in every possible way, 
but neither should do any act which is beyond the limits of their 
power and jurisdiction (30-1066) (40-p. 7). 

26. When the state has reserved the right to serve process on a 
military reservation, a civilian employee of the United States may 
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be arrested on the reservation by a state officer armed with a proper 
warrant regardless of whether such civilian employee is actively en- 
gaged in his duties (30-1066) (40-p. 7). 

27. When the Federal government has exclusive jurisdiction over 
a military reservation it includes control over public roads and streets 
within its limits. Such jurisdiction includes the power to establish 
and enforce all reasonable traffic regulations and persons violating 
such regulations may be summarily arrested by the military authori- 
ties and turned over to the Federal civil authorities for prosecution 
(40-p. 5). 

HI. OFFENSES COMMITTED ON 
ARMY TRANSPORTS 

28. When an offense is committed on an army transport by a per- 
son subject to military law a military prosecution should be at once 
initiated unless the injured party is a civilian and the transport is, 
at the time, in the territorial waters of a state or territory, in which 
case the offender should be surrendered to the civil authorities 
(12-271). 

29. In case of a felony or serious misdemeanor committed on an 
army transport on the high seas by a person not subject to military 
law, the offender should be confined and turned over to the proper 
civil authorities at the first available port (12-271). See also Article 2, 
Annotation pars. 17 and 23, 

IV. ATTENDANCE AS WITNESSES . 

IN CIVIL COURTS 

30. Persons subject to military law cannot be ordered by the mili- 
tary authorities to attend a civil court as witnesses, but the military 
should cooperate with the civil authorities in such cases (12-221). 

30a. Requests for military persons to come before notaries public 
to give depositions in civil suits should be addressed to the command- 
ing officer of the individuals concerned, and it is in the discretion of 
such commanding officer to grant members of his command leave 
for such purpose (42-87), However, the War Department will not 
take affirmative action in such matters (42-142). 

V. WHEN ACCUSED HAS ALREADY BEEN TRIED 
BY COURT-MARTIAL 

31. If the civil authorities demand the surrender of a soldier to be 
tried for an offense for which he has already been tried by court- 
martial, he should be surrendered. The question of the jurisdiction 
of the civil court in such cases is a judicial one to be raised before 
the proper civil tribunal. It cannot be decided by the military au- 
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thorities (12-171). In time of war surrender may be refused (See 
section II above). 

VI. EXTRADITION OF SOLDIERS 

32. Soldiers may be subject to extradition process the same as 
civilians, and a soldier serving with an army of occupation in for- 
eign territory may be surrendered to a state official, supplied with 
proper papers, sent to receive him. The question of international 
jurisdiction is not involved in such case (12-627). In respect to ex- 
tradition a soldier is in the same status as a civilian, and there is no 
authority for the transportation of a soldier at the expense of the 
United States to the place where he is wanted by the civil authori- 
ties (30-1305) (40-432 [33) 

33. When a soldier stationed in Texas was wanted by the civil au- 
thorities of Alabama it was held that, so far as his surrender by the 
military authorities was concerned, extradition process was not nec- 
essary, and that he should be turned over to the Alabama authorities 
upon presentation of a proper warrant and such identification of ac- 
cused as would satisfy the commanding officer (30-1305) (40-432 [2}). 

VII. HABEAS CORPUS 
(See M.C.M. Chap. XXX) 

34. In a case of disputed jurisdiction over a person subject to mili- 
tary law, as between the civil and military courts, the question should 
be raised by writ of habeas corpus in a Federal court (12-171). The 
military authorities must recognize such writ and surrender the body 
of the person wanted in response thereto, leaving the whole question 
to be decided by the court from which the writ issued. But no state 
court, or judge, is authorized to discharge on habeas corpus any per- 
son, military or civil, who is in the military custody of the United 
States, and no state court has jurisdiction to pass upon the legality 
of a soldier’s enlistment, or to discharge him therefrom, or to pass 
upon the legality of the detention of any person by the Federal 
military authorities (12-268, 269, 270, 409). 

35. No officer of the United States military forces is required to 
comply with a writ of habeas corpus issued by state authority. In 
such case return should be made showing that the person is held by 
authority of the United States. Should the state, in such case, at- 
tempt to enforce its process, the military authorities would be justi- 
fied in using such military force as might be necessary in resisting 
it (12-270). The same rule applies in the case of a civil officer who 
has in his custody a deserter arrested by him but not yet delivered 
to military control (12-401). 
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36. Court-martial proceedings are not reviewable by the civil courts. 
It is not the purpose of a writ ot habeas corpus to perform the func- 
tions of a writ of error (12-577). in a recent case it was held by the 
U. S. Circuit Court of appeals that under a petition for a writ of 
habeas corpus, brought by one who had been convicted of a crime 
by a court-martial, the question for decision is whether the petitioner 
has been deprived of his liberty “by due process of law”, and that for 
members of the military forces “due process of law means the appli- 
cation of the procedure of the military law”, but that a mere pro- 
cedural error (e. g. presence of the trial judge advocate at a closed 
session of the court-martial) is not a proper matter of inquiry in 
habeas corpus proceedings (44-110-113). See Art. 30, Anno., par. 2. 

36a. In habeas corpus proceedings the function of the civil court 
is purely to determine whether the court-martial had jurisdiction and 
if so, whether it exceeded its power (45-443)- In determining whether 
an offense within the jurisdiction of the military court was charged, 
it is sufficient if the language is, according to the natural import of 
the words, fully descriptive of the offense, and the charges need not 
be stated with the precision of a common-law indictment (48-150, 
citing various decisions of the Federal Courts). 

37. If state authorities refuse to surrender a soldier of whose cus- 
tody the Federal military authorities have the paramount right, 
the proper procedure is to refer the matter to the Adjutant Gen- 
eral with recommendation that the Department of Justice be re- 
quested to obtain custody through habeas corpus proceedings (30- 

1425) (40-432 [5])- 

38. When, by writ of habeas corpus issued by a Federal court, a 
military prisoner is required to be produced in court, regular mili- 
tary travel orders may be issued entitling the officer in charge, the 
prisoner, and a suitable guard, to the authorized travel allow'ances 
(30-^853) (40-1533). 

39. If, on habeas corpus brought by a military prisoner, the writ 
is dismissed and an appeal granted to the U. S. Supreme Court, the 
judge to whom the writ was returnable may, under the rules of the 
Supreme Court, admit the prisoner to bail after he has been re- 
manded to military custody (30-1425) (40-757). 

39a. It has been held by the Texas Court of Appeals that habeas 
corpus could not be maintained by a soldier who had been sur- 
rendered by the military authorities for trial by the State court for 
a negligent homicide, the soldier claiming that exclusive jurisdic- 
tion to try him lay in the military courts. After a clear and concise 
analysis of the statute (A.W. 74) the court summed up the case as 
follows: “Two authorities have concurrent jurisdiction of the offense 
charged: one, the civil authorities are seeking to enforce their juris- 
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diction; the other, the military authorities not only do not seek to 
enforce their jurisdiction, but acquiesce in the jurisdiction of the 
civil authorities. It does not lie with the accused to select the 
tribunal by which he is to be tried.” The court intimated, however, 
that had the petition for the writ been brought by the military 
authorities, thus asserting their jurisdiction, it would have been 
granted, “especially in time of war” (42-19, 20). 

VIIL DESERTERS 

40. When a deserter commits a serious crime while absent in de- 
sertion, for which he is apprehended, tried by the civil authorities, 
convicted, and sentenced to confinement by a civil court, the civil 
authorities will, generally, even in time of war, be permitted to re- 
tain the jurisdiction for the purpose of enforcing the sentence. In 
such case the civil authorities slioidd be requested to return the de- 
serter to military control at the termination of his sentence (30-1427) 

(40-432 [5})- 

IX. SERVICE OF PROCESS IN CIVIL SUITS 

41. A soldier cannot be arrested on mesne process or charged in 
execution for any debt unless it was contracted before his enlistment 
and amounted when first contracted to twenty dollars (M.L. U. S. 
139). When a soldier was about to leave a state under military orders, 
and the civil authorities sought to arrest him as an absconding debtor, 
for a debt contracted after his enlistment, it was held that such ar- 
rest was illegal and that he should not be surrendered; but a soldier 
at home on furlough is not exempt from personal service of civil 
process (30-109) (40-139)- 

41a. A soldier, previous to induction, was convicted by a State 
court of nonsupport of his wife and ordered to pay a certain amount 
per month for her support, and after induction, while in the State 
on furlough, was arrested for violation of such order. It was held 
that he was imprisoned under criminal i-ather than civil process, and 
R. S. 1237 (M.L.U.S, 139) did not apply (42-6). 

42. Property of a civilian contractor on a military reservation, upon 
which reservation the state has reserved the right to serve civil process, 
may be taken upon an execution in favor of private parties, and 
should be surrendered upon due process issued from a state court, 
unless the government has some claim thereon (30-1066) (40-p. 7). 

43. It is not the policy of the War Department to take affirmative 
action to effectuate service of civil process on military personnel. Per- 
mission to enter military reservations for the purpo.se will ordinarily 
be granted by post commanders, but, since military personnel are 
frequently inaccessible for such purpose, application should be made 
in advance for information as to the time and place where service 
may be made (42-313). 



CHAPTER XIV 



PUNITIVE ARTICLES-WAR OFFENSES 


ARTICLE 75. Misbehavior Before the Enemy. A7iy officer or 
soldier who, before the enemy, misbehaves himself, runs away, or 
shamefully abandons or delivers up or by any misconduct, disobe- 
dience, or neglect endangers the safety of any fort, post, camp, guard, 
or other command which it is his duty to defend, or speaks words in- 
ducing others to do the like, or casts aioay his anns or ammunition, 
or ^uits his post or colors to plimder or pillage, or by any means 
whatsoever occasions false alarms in camp, garrison, or quarters 
shall suffer death or such other pimishment as a court-martial may 
direct. (See M.C.M. 163). 

ANNOTATION 

1. This offense may be exhibited as cowardice, willful violation of 
orders, gross negligence, inefficiency, or an act of treason or treachery. 
It need not be in actual sight of the enemy (12-128). Or it may con- 
sist of a culpable failure to do his whole duty while before the enemy 
(44-471). An officer, while his company was in the immediate pres- 
ence of the enemy, declared that he “could not advance” on an at- 
tack in which his platoon was to participate. Such declaration was 
held tantamount to a “refusal” to advance with his company, and his 
conviction of a violation of this Article was sustained (44-146). An 
officer refused to advance with his command when so ordered by his 
regimental commander. The order was given by telephone. Accused 
had been in direct contact with the enemy in active combat for sev- 
eral days and had lost much sleep. Six witnesses, xvho observed ac- 
cused's condition at the time, testified that he was mentally and 
physically exhausted. The regimental commander, basing his opinion 
solely on the telephone conversation, testified that accused was able 
to advance and that his refusal to obey the order was due to fright. 
Held: The conclusions of the regimental commander, who had not 
observed the accused, were incompetent and clearly prepudicial to 
accused’s substantial rights. Since the capacity of the accused to obey 
240 
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the order had been placed in issue, the burden was upon the prose 
cution to prove such ability beyond a reasonable doubt. The convic- 
tion was disapproved (44-469). 

2. The words “before the enemy” imply contact with the enemy. 
It is not a question of distance, but rather of tactical relation. Actual 
contact with the enemy is not necessary. It is sufficient if the organ- 
ization with which accused was serving at the time was so situated, 
either in the front lines or in reserve, as to indicate its involvement 
in an impending combat. It has been held that a soldier who was 
with the rear echelon of his battery ten miles to the rear was “before 
the enemy” within the meaning of this Article (30-1545) (40-433 [2}). 
The rear echelon of a company, the forward echelon of which is en- 
gaged with the enemy, is “before the enemy” (44-379). When a soldier 
failed to debark from a transport with his unit on a beach where 
enemy resistance was expected, and, upon his debarkation the next 
day, remained absent from his organization until he surrendered at 
a “stragglers’ collection point” 13 days later, a conviction of misbe- 
havior before the enemy was sustained (44-98). A crew member of a 
bomber, in the course of a flight on an operational mission against 
the enemy, was tried for misbehavior before the enemy under a speci- 
fication alleging that by his misconduct he endangered the safety of 
his ship and crew which it was his duty to defend in that he failed to 
comply with certain orders given him by the pilot in command. Al- 
though the particular plane and crew were not under direct attack at 
the time, other ships of the expedition were engaged with the enemy. 
Held: Accused was “before the enemy” within the meaning of this 
Article, and his conviction was sustained. The plane and its crew 
constituted a “command” within the clause of the Article denouncing 
disobedience which “endangers the safety of any fort, post, guard or 
other command which it is his duty to defend” (44-343). An airforce 
heavy bombardment squadron located within 200 miles from a fight- 
ing front is, for all practical purposes, on the front. When a combat 
crew member who has been ordered to participate in a combat mis- 
sion wrongfully acts or neglects to act in a matter vital to the imme- 
diate, normal course of a combat operation, he has misbehaved be- 
fore the enemy in violation of this Article (45-11, 12). 

3. An accused may be convicted of both desertion and misbehavior 
before the enemy when the same absence is the basis of both charges. 
They are separate offenses (30-1545) (40-428 [5}); but absence with- 
out leave is a lesser included offense in both (30-1438) (40-433 [3}). 

4. A soldier who is ordered from an organization not “before the 
enemy” to one ivhich is so engaged, who fails to join the organiza- 
tion to which he was ordered, cannot be convicted of a violation of 
this Article (30-1546) (40-433 [i}) (45-137). A soldier in confinement 
in a stockade, when told that he would be returned under guard to 
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his company, then engaged with the enemy, escaped from confine- 
ment. His conviction of misbehavior before the enemy “by failing to 
rejoin his company, then engaged with the enemy, when under a 
duty to do so” was disapproved (45-178). He should have been 
charged with desertion. 

5. An allegation that the accused “abandoned his company when 
it was about to be engaged with the enemy” is sufficient to charge a 
violation of this Article; but a specification wdiich fails to allege that 
the act was “before the enemy”, or facts which fail to show such to 
have been the case, is fatally defective and cannot be cured by proof 
(30-1546) (40-433 [1]). An allegation that accused was “drunk on 
duty in the presence of the enemy” is sufficient (48-150). 

6. A material variance between allegation and proof as to time 
and place will be fatal. The defense against this charge is sufficiently 
difficult when it is alleged with approximate precision (30-1547) 
(40-433 [4]). Proof that accused abandoned his company without 
authority, while it was before the enemy, will sustain a conviction 
under this Article regardless of the length of time he was absent 
from his duty (44-146). 

7. The term “his arms and ammunition” is to be construed in con- 
nection with the further expression “his post or colors”, and does 
not mean his personal property, but that which has been furnished 
him for his use in the service (12-128). 

8. The offense of “running away from the enemy” is a military 
offense not punishable by confinement in a penitentiary or reforma- 
tory (43-425)- 


« « « # 

ARTICLE 16. Subordinates Compelling Commander to Sur- 
render, Any person subject to military law who compels or attempts 
to compel any commander of any garrison, fort, post, camp, guard, 
or other command to give it up to the enemy or to abandon it shall 
be punishable with death or such other punishment as a court-martial 
may direct. (See M.C.M. 164), 

ARTICLE 77. Improper Use of Countersign. Aiiy person subject 
to military law who makes known the parole or countersign to any 
person not e7ititled to receive it according to the rules and discipline 
of war, or gives a fmrole or countersign differefit from that which he 
received, shall, if the offense be committed in time of war, suffer 
death, or such other punishment as a court-martial may direct. (See 
M.C.M. 165). 

ARTICLE 78. Forcing a Safeguard. Any person subject to mili- 
tary law who, in time of war, forces a safeguard shall suffer death or 
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such other punishment as a court-martial may direct. (See M.C.M. 
166). 

ANNOTATION 

1. The terra “safeguard” means an order of protection issued by a 
military commander for the benefit of persons or property which, 
for reasons of military discipline, proper personal considerations, 
matters of public policy, humanity, or the like, it is desired to pro- 
tect from molestation by the troops. The offense of “forcing a safe- 
guard” consists in a willful disregard and violation of such order of 
protection to the injury of the persons or property for whose benefit 
the safeguard was established (Winthrop’s Mil. Law, Ed. 1920, 
pp. 663-666). 

# « # # 

ARTICLE 79. Captured Property to Be Secured for Public 
Service. All public property taken from the enemy is the property 
of the United States and shall be secured for the service of the United 
States^ and. any person subject to military law who neglects to secure 
such property or is guilty of -wrongful appropriation thereof shall be 
punished as a court-martial may direct. (See M.C.M. 167), 

ANNOTATION 

1. This Article is in accordance with the principle of the laws of 
war, as recognized by our government, that soldiers cannot capture 
for their own private benefit. Military stores taken from the enemy 
are the property of the United States, and an officer or soldier who 
appropriates such articles renders himself chargeable for a violation 
of this Article (12-1060, 1061) (46-280). 

la. An American soldier was wmunded in action and took refuge 
in a shell hole where he found a wounded German officer who gave 
him a large sum of French currency, saying “Here’s something for 
you, there’s plenty more where I got that.” It was held that such 
money belonged to the Government and a claim to it made by the 
American soldier was denied (45-389). 

2. The private property of prisoners does not become government 
property, neither may it be declared forfeit on account of their at- 
tempted escape (30-2218) (40-p. 15). 

3. Captured records of an enemy regiment are the property of the 
United States and may not be restored to the enemy government ex- 
cept by authority of Congress (30-2067) (40-437). 

3a. The transfer of war material captured by a Division to a “Divi- 
sion Memorial Commission” for permanent display in a museum to 
be built after the war, can be authorized only by direction of Congress 
(44-381). 
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4. Captured supplies may be used for the maintenance of prisoners 
of war, but may not be turned over to the prisoners unless shown to 
be their private property (30-2216) (40-p. 15). 

5. Public property of an allied or associated power recaptured is 
not in the status of “captured enemy property” and its disposition is 
not covered by this Article (30-2067) (40-437). 

6. During World War I it was held that the property of a deceased 
interned enemy alien should be turned over to the Alien Property 
Custodian: and where money belonging to interned enemy aliens 
was deposited by an officer of the U. S. Army as cutodian in an in- 
terest bearing bank account, it was held that the principal sum should 
be returned to the owners, but that the accrued interest was the 
property of the United States and should be deposited in the U. S. 
Treasury. It was also held that personal effects abandoned by in- 
terned alien enemies whose owners could not be located, might be 
sold or destroyed, except unopened mail, which should be turned 
over to the Post Office Department (30-2218) (40-2 180a [2}). 

« * # # 

ARTICLE SO. Dealing in Captured or Abandoned Property. 
Any person subject to military law who buys, sell, trades, or in any 
way deals m or disposes of captured or abandoned property, whereby 
he shall receive or expect any profit, benefit, or advantage to himself 
or to any other person directly or indirectly conriected with himself, 
or who fails whenever such property comes into his possession or cus- 
tody or within his control to give notice thereof to the proper au- 
thority and to turn over such property to the proper authority with- 
out delay, shall, on conviction thereof, be punished by fine or im- 
prisonment, or by such other punishment as a court-martial, military 
commission, or other military tribunal may adjudge, or by any or 
all of said penalties. (See M.C.M. 168). 

ANNOTATION 

1. Captured Property 

11. Abandoned Property 

I. CAPTURED PROPERTY 

1. As noted under the preceding Article, guns and other captured 

property belong to the government. Captured property cannot be 
disposed of except by authority of Congress (30-2067. See M. L. 
U. S. 2180). • 

II. ABANDONED PROPERTY 

2. This Article applies only to abandoned property left in military 
control. Thus personal property left by deserters at a military post 


Pars. 
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IS “abandoned property” within the meaning of this Article, but, in 
the absence of special circumstances, property left by a deserter in 
rented quarters, not under military control, is not within the pur- 
view of this Article (30-341) (40-p. 995). “Abandoned property” may 
be sold and the proceeds deposited in the U. S. Treasury, but both 
the intent to abandon and actual relinquishment must be shown be- 
fore personal property may be considered as abandoned (30-340) 
(40-p. 880). I*ublic or private captured or abandoned property be- 
longs to the Government, and not to the individuals who take or 
find it. Wrongful disposition of such property by a soldier for his 
own profit or advantage, is a violation of this Article (45-338) 
(46-205). The gravamen of this offense is the receipt by accused of 
“profit, benefit or advantage to himself’ and without a finding of 
this essential element a conviction cannot stand (47-293). 

3. The property of an officer who goes absent without leave, leav- 
ing his effects in the custody of his wife in government quarters, can- 
not be regarded as abandoned, and the fact that he is indebted to 
civilians or the government does not justify its seizure by the military 
authorities. Such is the function of the proper authorities acting un- 
der due process of law (30-341) (40-p. 880). 

4. Personal effects left at a military hospital, the owners of which 
cannot be found, may be treated as abandoned property (30-342) 
(40-p. 915), and the same is true of property left by military person- 
nel in storage under military control (30-343) (40-p. 880). 

5. Personal effects of an insane soldier left at his station when he 
was removed to the U. S. Government hospital for the insane where 
he remained after his discharge as a soldier, he being unable to give 
instructions as to their disposition, are not abandoned property, but, 
in the absence of a guardian or other legal representative, may be 
disposed of by the military authorities as may seem best in the in- 
terests of the owner (30-344). 

6. A prosecution for attempt to dispose of stolen property cannot 
be laid under this Article (30-1498) (40-438). 


ARTICLE 81. Relieving, Corresponding with, or Aiding the 
Enemy. Whosoever relieves or attempts to relieve the enemy with 
arms, ammunition, supplies, money, or other thing, or knozvingly har- 
bors or protects or holds correspondence with or gives intelligence to 
the enemy, either directly or indirectly, shall suffer death or such 
other punishment as a court-martial or military commission may 
direct. (See M.G.M. 169). 
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ANNOTATION 

Pars. 


1. In General i'4 

11. Relieving the Enemy 5 

HI. Corresponding with the Enemy 6 

IV. Giving Intelligence 

V. Prisoners of War 9 

I. IN GENERAL 


1. Civilians as well as military persons are amenable to trial by 
court-martial under this Article. However, it is only when such of- 
fenses are committed by civilians in the theatre of war, or in a dis- 
trict under martial law, that military courts should take jurisdiction. 
If proceedings under this Article are brought against civilians it is 
by virtue of the jurisdiction of martial law which owes its existence 
to necessity rather than legislation (12-128, 129). 

la. Violation of the laws of war by enemy belligerants charged 
under this Article are triable by military commission regardless of 
the citizenship of the offenders and the fact that the civil courts are 
open (42-260). 

2. All inhabitants of hostile countries are prinia facie enemies in 
the sense of this Article (12-129). 

3. This Article is equally applicable during a suspension of hostili- 
ties under an armistice as during actual hostilities (30-2210). 

4. Aiding the enemy by speeches and propaganda is not an offense 
under this Article (30-1551) (40-440). 

II. RELIEVING THE ENEMY 

5. The act of “relieving the enemy” here contemplated is distin- 
guished from trading with the enemy in violation of the laws of war, 
but it is no less a "relieving” of an enemy under this Article where a 
commodity desired by the enemy is furnished and paid for in money 
or other medium of exchange (12-129). The surreptitious furnish- 
ing of a compass to prisoners of war to facilitate their escape is a 
violation of this Article regardless of the precise status of the pris- 
oners or the jurisdiction under which they are held (44-471). 

III. CORRESPONDING WITPI THE ENEMY 

6. This offense is completed by writing and putting in progress a 
letter to an inhabitant of any enemy country. It is not essential that 
the letter should reach its destination (12-129). 

IV. GIVING INTELLIGENCE 

7. It is essential to this offense that material information should 
actually be communicated to the enemy. The communication may 
be verbal, in writing, or by signals (12-129). 
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8. In time of war the President has power to control all means 
of communication with foreign countries so far as, in his judgment, 
it is necessary to safeguard our military plans and operations, and 
the Secretary of War, acting for the President, may take such action 
(30-2321, 2222) (40-pp- 11, 12). 

V. PRISONERS OF WAR 

9. Prisoners of war should not be permitted to devote their wages 
or products of their labor in aid of institutions connected with or 
serving the enemy in any capacity (30-2213) (40-p. 15). See Art. 96, 
Anno., par. 5. 


* « » « 

ARTICLE 82. Spies. Any person who in time of war shall be 
found lurking or acting as a spy in or about any of the fortifications, 
posts, quarters, or encampments of any of the armies of the United 
States, or elsewhere, shall be tried by a general court-martial or by a 
military commission, and shall, on conviction thereof, suffer death. 

(See M.C.M. 170). 


ANNOTATION 

1. This Article is one of the few provisions of law authorizing the 
trial of civilians by military tribunals. The gravamen of the offense 
is the treachery or deception practiced, such as being in disguise or 
acting under false pretenses. A member of the enemy forces found 
lurking inside our lines disguised in the uniform, or overcoat, of a 
United States soldier is prima facie a spy. So an enemy soldier who 
enters our lines dressed as a civilian may be presumed to be a spy 
unless he rebuts the presumption by showing that he came for some 
personal reason, such as to visit his family, and not to obtain informa- 
tion, in which case his offense would be a simple violation of the law 
of war (12-1057, 1058). 

2. Under both international and military law spies are within the 
jurisdiction of military tribunals in time of war. Article 12 provides 
that general courts-martial have power to try ally “person who by the 
law of war is subject to trial by military tribunals" (30-1337) (40- 

369 [8}). 

3. A spy must be taken in flagrante delicto. If he succeeds in 
making his return to his own country the crime does not follow him, 
and if subsequently captured in battle, or otherwise than as a spy, he 
cannot properly be brought to trial as a spy (12-1057). 

4. Offenses under this article are not restricted as to locality. The 
words “or elsewhere” cover the entire area of tlie United States (30 
1337 (40-369 [8}) and all places where our forces are stationed. 
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5. A person taking photographs of fortifications in time of war 
runs the risk of being treated as a spy. His arrest outside the limits 
of a military reservation and the seizure of his photographic films 
would be lawful, although no notice to the public had been given 
prohibiting the taking of such photographs (12-1063). 

6. During our Civil War an enemy soldier, arrested in New York 
disguised as a civilian, and who was shown to have been in contact 
with enemy agents in Canada for hostile purposes, was held amenable 
to trial as a spy; but an enemy soldier found in disguise in Maryland 
endeavoring to make his way back to his regiment from which he 
had become separated, was held not chargeable as a spy, but punish- 
able for a violation of the laws of war because of his disguise 
(12-1057). 

7. In the absence of any proof of an intent to communicate in- 
formation to the enemy, although the circumstances may be such as 
to warrant further investigation by the civil authorities, the military 
jurisdiction under tliis Article should not be asserted (30-1552) 
(40-440). 

8. An enemy belligerant charged with a violation of tliis Article 
may be tried by military commission regardless of his citizenship and 
the fact that the civil courts are open (42-260). 

g. A unanimous vote of the court is required for a conviction un- 
der this Article (45-128-132). 

10. “Aiding and abetting the enemy” in violation of Article 96 is 
not a lesser offense included in "spying” in violation of Article 82 
(47-124). 


CHAPTER XV 


MISCELLANEOUS CRIMES AND OFFENSES 


ARTICLE 83 . Willful or Negligent Loss, Damage, or Wrong- 
ful Disposition of Military Property. Any person subject to mili- 
tary law who willfully, or through neglect, suffers to he lost, spoiled, 
damaged, or wrongfully disposed of, any military property belonging 
to the United States shall make good the loss or damage and suffer 
such punishment as a court-martial may direct. (See M.C.M. i^i). 

ANNOTATION 

1. The assessment of the “loss or damage” is an administrative pro- 
ceeding governed by the regulations pertaining to surveys, and is 
entirely distinct from the punishment authorized by this Article, 
which is the function of a court-martial. A survey report is not com- 
petent evidence before a court-martial to prove the fact of the loss or 
damage (12-120), and the fact that a court-martial does not convict an 
accused of an offense under this Article does not preclude an adminis- 
trative finding against him of pecuniary responsibility (30-615) (40- 
p. 898); and if, upon conviction by court-martial, the sentence does 
not require the accused to make good the damage, the right of the 
government, by administrative action, to require such restitution is 
not affected (30-608) (40-p. 8g8) (44-471, 472;. 

2. This Article is specific authority for the stoppage of pay of per- 
sons subject to military law to reimburse the government for loss of 
or damage to government property caused by their wrongful acts or 
negligence (30-608, 6og, 612) (40-441 [2]). But when the amount 
involved is entirely disproportionate to a soldier’s pay (i.e. |20,ooo 
for negligent burning of barracks by soldier smoking in bed) the 
commanding officer may, in an appropriate case, recommend that 
the Secretary of War cancel or remit the debt under the Act of May 
22, 1928 (M.L.U.S. 1521) (43-357). This Article applies to a civilian 
employee who is a person subject to military law (44-404). It is not 
limited to cases of neglect by omission, but covers cases of mal- 
feasance and misfeasance (44-382, 383). The test of pecuniary liability 
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is as prescribed in this Article, viz., that the damage was caused 
through “fault or neglect” (par. 2, AR 35-6640, 13 June 1942) and 
the fault or neglect must be the proximate cause of the injury. The 
mere fact that a damaged vehicle was being used without authority 
is not enough, unless it is shown that it was being used for the sole 
benefit of the user (44-471, 472). 

2a. Spectacles or dentures issued to soldiers are not public property 
for the loss or destruction of which they are pecuniarily liable to the 
Government, but such loss or destruction, if wilful, and with intent 
to unfit themselves for full military duty, is punishable under Article 
96 (44-126). 

3. Upon remission of a sentence to confinement imposed upon a 
soldier for selling government property and converting the proceeds 
to his own use, his pay, after restoration to duty, may be stopped to 
satisfy any balance due the government on account of such conver- 
sion (30-611) (40-1521 [1]). 

4. A mere shortage of property for which an officer is responsible, 
without any showing that the loss is due to his fault or negligence, 
does not come within the purview of this Article (30-608, Sup. 608) 
(40-1517); and the removal of government property from one place 
to another without authority, there being no evidence of an intent 
to wrongfully dispose of the property, is not sufficient to support a 
charge under this Article (30-1553) (40-441 [i]). It is essential that 
the “manner of the wrongful disposition” be alleged and proved 
(47-293) (48-136). 

5- Unused coupon books belonging to the “U. S. Motion Picture 
Service” are not “military property belonging to the United States” 
within the meaning of this Article (30-Sup. 620) (40-1516 [6}). 

6. Suffering property to be wrongfully disposed of in violation of 
this Article is not a lesser offense included in a charge of embezzle- 
ment or larceny under Article 94 (30-1553) (40-452 [4} [16]). 

7. This Article applies only in cases when the accused is under 
some personal responsibility for the government property damaged, 
and when an officer’s private automobile collided with and damaged 
a government truck, the truck not being under his individual con- 
trol, custody or possession, he could not properly be charged under 
this Article (30-Sup. 608) (40-441 [2]) (44-382, 383). 

7fl. A conviction for negligent loss of property under this Article 
cannot be sustained when the property is showm to have been returned 
in the same condition as when removed (40-Sup. 441). The destruc- 
tion of a government airplane caused by the negligence of the pilot 
in flying it at too low an altitude in violation of orders, renders the 
pilot liable to trial under this Article for negligently suffering the de- 
struction of government property (43-271). Accused was convicted of 
operating a fighter plane in a careless and negligent manner and 
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colliding in mid-air with a bomber, under Article 96, and o£ suffer- 
ing the fighter and the bomber to be damaged through neglect, under 
Article 83. The conviction was sustained except as to the damage 
to the bomber, which was disapproved because the bomber was not 
under accused’s control (44-382, 383). See par. 7, this Annotation. 

7b. This Article applies only when the loss or damage results 
from wilfuiness or negligence. When a governmenc truck was dam- 
aged by being driven off the road to avoid hitting cattle, the driver 
was held not liable under this Article although he was using the truck 
without authority at the time of the accident (44-188). Similarly 
when the driver lost control in passing another vehicle (44-471, 472). 
Where an accused was apprehended in an intoxicated condition, 
driving a damaged Government jeep which showed signs of having 
been in an accident, it was held, in the absence of evidence as to how 
or when the vehicle was damaged except accused’s statement that 
he had “swerved off the road and hit something,” that negligence on 
the part of the accused in the operation of the jeep could not be 
presumed (47-124). 

8. Averment and proof of Government ownership of the property 
concerned is essential in a prosecution under this Article (30-Sup, 
1461) (40-454 [100}). But a claim in favor of the United States may 
be asserted by survey proceedings for damage or loss of property in 
which the Government has only a special interest, as by way of 
requisition or lease (48-76). 

9. As a general rule express statutory authority is required for 
the disposition of military property. However, the authority of the 
Secretary of War to issue supplies to destitute persons and render 
aid in disaster relief is recognized as based upon the “demands of 
humanity.” There is also an exception under which the command- 
ing general in a theater of operations may dispose of military prop- 
erty to an ally, or otherwise, as military necessity requires (43-421). 

« 9 • « 

ARTICLE 84. Waste or Unlawful Disposition of Military 
Property Issued to Soldiers. Any soldier who sells or wrongfully dis- 
poses of or willfully or through neglect, injures or loses any horse, 
arms, ammunition, accouterments, equipment, clothing, or other prop- 
erty issued for use in the military service, shall he punished as a court- 
martial may direct. (See M.C.M. 172). 

ANNOTATION 

1. Under this Article it is necessary to allege and prove government 
ownership of the property concerned and that it was “issued for use 
in the military service” (30-1596, 1597, Sup. 1461) (40442 [1}) 
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(48-34. 35). The term “military service” does not include “naval” 
service. The wrongful sale of Government property not pertaining to 
die military service is a violation of Article 96, and is a lesser in- 
cluded offense in a charge under Article 84 (45-137). 

2. This Article specifies two distinct classes of offenses: (1) willful, 
and (2) negligent. The first implies wrongful or criminal intent, the 
second, mere negligence. Neither is included in the other (30-1597) 
(40-442 {2}). Thus under a charge for “wrongfully disposing” accused 
may not be convicted of “through neglect losing”; and “through 
neglect losing” is not included in a charge of “feloniously stealing” 
under Article 94 (Frauds) (30-1593) (40-452 [16]). 

3. Under a charge of “unlawful selling” the court may not con- 
vict accused of “unlawfully disposing of the property in some manner 
not specified” (30-1597) (40-442 [3]). 

3a. The offense of “abandonment of property” is not included 
in that of “unlawful sale” (42-275). 

4. Under a charge of “through neglect losing”, neglect must be 
proved— mere loss is not .sufficient (30-1595) (40-p. 8g8). 

5. A specification which alleges “wrongful disposition by removing 
from a government reservation”, without alleging the manner of dis- 
posal, is bad, and if objected to, cannot be cured by proof (30-1596) 
(40-452 [20]). 

6. Under a specification for “wrongful selling”, proof of “pledging” 
the property for a loan is not sufficient (30-1597) (40-452 [21]). 

6a. The offense of unlawfully pawning is not a lesser offense in- 
cluded within a charge of unlawful selling (42-20). 

7. “Wrongful selling” cannot be established by proof merely that 
the property is missing, and in such case, there being no proof of the 
corpus delicti, a confession by accused that he sold the property is 
not admissible (30-1594) (40-395 [11}). 

8. A variance between specification and proof as to the first name 
of the person to whom the property was sold is not material when 
there is no indication tliat accused was misled as to the person meant 
( 30 - 1597 )- 

g. This Article does not apply to officers. A violation of it by an 
officer is chargeable under Article 96 (45-279), and a wrongful sale 
or disposition by an officer or soldier could also be laid under Article 
94 - 

10. The offense of unlawfully selling Government military prop- 
erty in violation of this Article is essentially a military offense and 
is not punishable by penitentiary confinement (47-122). 

« . • « # 
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ARTICLE 85. Drunk on Duty. Any person subject to military 
laWj, tuho is found drunk on duty, shall be punished as a court-martial 
may direct. (As amended by S.S.A, ’48, effective Feb. 1, 1949)- (See 
M.C.M. 173). 


ANNOTATION 


Pars. 

1 . “Drunkenness” Defined 1-2 

II. “On Duty” Defined 3-7 

III. Drunkenness Not on Duty 8 

IV. Specifications 9 

V. Limit of Punishment 10-11 


I. “DRUNKENNESS” DEFINED 


1. Any intoxication which is sufficient to sensibly impair the ra- 
tional and full exercise of the mental and physical faculties is drunk- 
enness within the meaning of this Article. It is not a defense that 
accused, though under the influence of liquor, managed to “get 
through and somehow perform the duty” (12-540). 

2. It is immaterial whether the drunkenness be induced by liquor 
or drugs (12-127). But when the “drunkenness” is induced by a 
combination of liquor and a drug, the latter having been prescribed 
by a physician as medicine, and there is no positive proof that the 
resulting incapacity was due solely to the alcohol, the accused should 
not be convicted of being “drunk” (43-343)- 


11 . “ON DUTY” DEFINED 

3. A post commander, while present and exercising command as 
such, is deemed to be at all times on duty in the sense of this Article, 
and thus liable to a charge under it if found drunk at the post. Like- 
wise a medical officer of a post may be deemed to be on duty in the 
sense of this Article the whole day, and not merely during the hours 
prescribed for “sick call” visiting the sick, or attending at the hos- 
pital (12-127). When an accused was found drunk while in a duty 
status at the place where he was required to be for duty, it is not 
necessary to show that he was drunk while actually performing 
duties (46-281). 

3a. Accused, who was executive officer of the garrison of an 
island outpost which had been shelled by a hostile submarine 2 
months before, and the troops were cautioned “to be especially alert,” 
was found drunk in his quarters at 10:30 p. m. when he was not 
required to be in his office. Held that, under the circumstances, he 
was on duty at all times within the meaning of this Article (42-105, 
106). 

3b. A medical officer of the day, under obligation to be available 



«54 


THE ARTICLES OF WAR 



on call, is on duty at all times within the meaning of this Article 
(42-163, 164). 

3c. The executive officer of a battalion in a “combat zone” is 
continuously “on duty” within the meaning of this Article, although 
on a particular day he has no specific duties to perform (43-142). 

3d. The commanding officer of a Coast Artiile^ Antiaircraft Bat- 
talion attached to a Field Artillery Brigade in bivouac in a combat 
zone was held to be continuously “on duty” within the meaning of 
this Article, although he had no tactical control over the units of his 
battalion but was in administrative control of his battalion and was 
also on duty as adviser to the brigade commander in antiaircraft 
matters (44-284). 

4. A commanding officer of a unit of troops stationed at an ad- 
vanced base located in a defense area, officially defined an area sub- 
ject to attack, is in a constant duty status. The absence of any hos- 
tilities in the area for several months, or bad weather rendering at- 
tack unlikely, are circumstances affecting the amount of diligence 
necessary to maintain a condition of preparedness for attack, but the 
duty so to be prepared is constant (44-513). 

5. An officer, drunk when reporting in person to a commander to 
whom he has been ordered to report for duty, is chargeable under 
this Article; also an officer who is drunk when reporting, as officer 
of the day, to his commanding officer for orders (12-127). 

6. If an officer or soldier is found drunk at a time when he is re- 
quired to enter upon a duty, and is not permitted to assume the duty, 
he is not guilty of a violation of this Article; but if, being drunk, he 
actually enters upon the duty, he is then drunk on duty and charge- 
able under this Article although he was drunk before he went on 
duty. The Article prescribes not that the person shall become drunk 
on duty, but that he shall be found drunk on duty (12-127). 

7. An officer found drunk while absent without leave from his 
command and duty is not drunk on duty in violation of this Article, 
but is guilty of violation of the 96th (General) Article (12-148). 

III. DRUNKENNESS NOT ON DUTY 

8. This offense is punishable under Article 96, or, in the case of an 
officer. Article 95 (Unbecoming Conduct) (12-148, 488), 

IV. SPECIFICATIONS 

9. The time and place must be alleged with sufficient certainty to 
enable accused to prepare his defense. A specification alleging that 
accused was drunk on duty “at divers times between May 20 and 
June 7” was considered of doubtful certainty, but upon a statement 
by the prosecution that it would prove that accused was drunk during 
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practically the whole period specified, a plea in abatement was with- 
drawn and the error held to be harmless (30-1523) (40-428 [10}). 
Evidence that the accused was intoxicated on occasions other than 
the one alleged in the specification is improper and prejudicial to 
the accused (40-395 {7]). 

V. LIMIT OF PUNISHMENT 

10. The punishment for the offense of being found drunk on duty 
is not limited except as specified in the executive order limiting 
punishments (M.C.M. 117c) and, when not so limited, rests in the 
discretion of the court (12-543). In the case of a noncommissioned 
officer a sentence of reduction to the grade of private, witliout other 
punishment, is legal (30-Sup. 1389) (40-443 [2}). When reduction 
is not included in the original sentence it cannot be added by pro- 
ceedings in revision (40-397 [6]). See Article 40 (Limitation Upon 
Prosecutions As to Number) and Article 52 (Rehearings). 

11. An accused was convicted of being “drunk on post” in viola- 
tion of Article 86 (Misbehavior of Sentinel). The evidence showed 
that he was sober when posted but about an hour later he was found 
lying on the ground, drunk, about 300 yards from his post. The 
reviewing authority mitigated the offense to “being drunk on guard 
in violation of Article 96 (General Article).” This action was held 
to be, in essence, a finding that accused was drunk on guard duty 
in violation of Article 85, and that accused should be punished 
accordingly (43-309). 


« « * * 

ARTICLE 86. Misbehavior of Sentinel. Any sentinel who is 
found drunk or sleeping upon his post, or who leaves it before he is 
regularly relieved, shall, if the offense be committed in time of war, 
suffer death or such other punishment as a court-martial may direct; 
and if the offense be committed in time of peace, he shall suffer any 
punishment, except death, that a court-martial may direct. (See 
M.C.M. 174). 

ANNOTATION 

1. A sentinel is “upon his post” within the meaning of this Article 
when he is walking a designated sentinel’s post, or when stationed in 
observation against the enemy, or on post to maintain internal disci- 
pline, or to guard property, or prisoners in confinement or at work 
(12-128; 30-1548) (40-444 [3]). 

la. A sentinel who goes beyond the normal limits of his post in 
carrying out his orders for the protection of adjoining property, is 
“upon his post” within tlie meaning of this Article (42-363). 
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lb. A sentry who was sober when posted, but about an hour 
later was found lying on the ground, drunk, 300 yards from his post, 
is not guilty of being “drunk on post,” but may be convicted of the 
lesser offense of being drunk while on guard duty in violation of 
Article 85 (43-309)- 

§. Sleeping on post and leaving post before being relieved are dis- 
tinct offenses and the latter is not a lesser offense included in the 
former (30-1548) (40-444 [2}). Loitering on post in violation of 
(General) Article 96 is not a lesser offense included in a charge of 
sleeping on post under Article 86; and failure to perform duty as 
a sentinel in violation of Article 96 is not included in, and may 
not be substituted for, a charge of sleeping on post, or one of leav- 
ing post before being relieved, laid under Article 86 (30-1483) (40- 
444 { 2 } [ 4 })- 

3. It is no defense to a charge of sleeping on post that accused was 
tired out from excessive guard duty, or that through lax discipline 
similar offenses had been allowed to pass unnoticed, or that the ac- 
cused was irregularly or informally posted as a sentinel; but evidence 
of such circumstances may be received in extenuation or mitigation. 

i An officer w'ho places a soldier on duty as a sentinel when, from fa- 
tigue, or other disability, the soldier is incompetent to perform such 
important duty, renders himself liable to charges (12-540, 541). 

|{ 4. Military police may be used for interior guard duty and if 

I I » found asleep on such duty may be tried under Article 86 (Misbe- 

havior of Sentinel) or Article 96 as the circumstances warrant (30- 
1548) (40-444 [1]). 

5. Any military guard on interior guard duty is a sentinel within 
the meaning of this Article regardless of the nature of his duties, and 
his post and limits are determined by the character of his duties. A 
guard is “posted” as a sentinel when he is performing the guard duties 
to which he has been assigned (44-99). A member of a section 
occupying a search-light and antiaircraft gun position, was placed 
“on guard.” Though not formally posted or described as a 
sentinel, he was charged with the watchfulness and special vigilance 
which characterize the duties of a sentinel, and his conviction of a 
violation of this Article was sustained (44-146, 147). Accused was 
a member of a three-man outpost in which one man was to be actu- 
ally on watch while the other two were to remain near by to be of 
assistance if needed. All three men left the post and its vicinity be- 
fore being properly relieved. There was no proof that accused was 
"on watch” at the time they abandoned the post. Held: Accused 
could not be convicted of a violation of this Article, but that he was 
guilty of a violation of Article 96. When not actually on watch his 
duty was merely to be available if needed. Such duty did not in- 
volve the special duty of vigilance required of a sentinel (45-138). 
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6. A member of a “guard of honor” over the remains of a deceased 
soldier is not on duty as a sentinel within the meaning of this Article 
(30-Sup. 1548) (40-444 [3]). 

7. Accused was convicted of sleeping on post. The evidence 
showed that the sergeant of the guard found accused “lying on a 
bunk in a tent which was within his post” and that accused jumped 
up at once and resumed walking his post. Held, that the evidence 
was not sufficient to establish that accused was asleep (42-106). 

8. Although the expression “found sleeping upon his post” is used 
in the Article, the offense denounced is the act of sleeping on post 
rather than apprehension in the act. The exception of the word 
“found” by the court in its finding is immaterial (45-1 37> i38)« 


ARTICLE 87. Personal Interest in Sale of Provisions. Any 
officer commanding in any garrison, fort, barracks, camp, or other 
place where troops of the United States may be serving who, for his 
private adva?itage, lays any duty or imposition upon or is interested 
in the sale of any victuals or other necessaries of life brought into 
such garrison, fort, barracks, camp, or other place for the use of the 
troops, shall be dismissed from the service a7id suffer such other pun- 
ishment as a court-martial may direct. (See M.C.M. 175)- (See 
A.W. 44)- 

ARTICLE 88. Unlawfully Influencing Action of Court. No 
authority appointing a general, special, or summary court-martial nor 
any other commanding officer, shall censure, reprimand, or admonish 
such court, or any member thereof, with respect to the findings or 
sentence adjudged by the court, or with respect to any other exercise, 
by such court or any member thereof, of its or his judicial respon- 
sibility. No person subject to military law shall attempt to coerce or 
unlawfully influence the actioji of a court-martial or a7iy military 
court or commission, or any member thereof, in reaching the findings 
or sentence in any case, or the action of an appointing or reviewing 
or confirming authority with respect to his judicial acts. (As amended 
by S.S.A. ’48, effective Feb. 1, 1949). (See M.C.M, 87b). 

ANNOTATION 

1 . Although this Article, in its present form, was not enacted until 
1948 (effective Feb. 1, 1949) it has been a well established principle 
of military law for many years that it is the duty of a court-martial 
to decide all interlocutory questions as to the admissibility of evi- 
dence and the final question of accused’s guilt of its own volition, 
upon its independent judgment, without advice, assistance, or in- 
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structions from any outside authority, and that unauthorized inter- 
ference with the functions of the court-martial constitutes prejudicial 
error and nullifies the proceedings (40-395) (45*88, 423). See also 
Article 37, Annotation, pars. 67, 67a and 67b. 

2. This is not a punitive Article, in that it provides no penalty 
for its violation. It would seem, however, that a violation of this 
Article by any person subject to military law would constitute an 
offense chargeable under Article 96. 

ARTICLE 89. Good Order To Be Maintained and Wrongs 
Redressed. All persons subject to military law are to behave them- 
selves orderly in quarters, garrison, camp, and on the march; and any 
person subject to military law who commits any waste or spoil, or 
wrongfully destroys any property whatsoever or commits any kind 
of depredation or riot, shall be punished as a court-^nartial may direct. 
Any co?nmanding officer who, upon complaint made to him refuses 
or omits to see reparation made to the party injured, insofar as the 
offender’s pay shall go toward such reparation, as provided for in 
article 105, shall be dismissed from the service, or otherwise punished, 
as a court-martial may direct. (As amended by S.S.A. ’48, effective 
Feb. 1, 1949). (See M.C.M. 176). 

ANNOTATION 

1. When a camp commander delayed for nearly two years to act 
upon the complaint of a property owner as to depredations com- 
mitted by soldiers, it was held that if upon investigation it should ap- 
pear that the officer had been negligent in the matter he should be 
tried or required to pay the damage himself (30-631) (40-447). And an 
officer who fails to collect the amount of damage assessed against en- 
listed men for a depredation under Article 105 (Redress of Injuries 
to Property) before they are discharged may be held responsible for 
the amount of the damage (40-447). 

2. This Article is to be construed in connection with Article 105 
(Injuries to Property) under w'hich other pertinent decisions may 
be found. 

3. Confinement in a penitentiary is not authorized for the offense 
of rioting or attempting to commit a riot because they are not 
punishable by imprisonment for more than a year by any Federal 
statute (43-236, 378). 

4. Rioting is a tumultuous disturbance of the peace by three or 
more persons acting with a common intent either in executing a 
lawful enterprise in a violent and turbulent manner to the terror of 
the people, or in executing an unlawful enterprise in a violent and 
turbulent manner. In a joint charge for this offense it is unneces- 
sary to set forth the particular acts of each rioter (44-143, 145). 
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Those who deliberately remain in the rioting group, except for the 
purpose of quelling the disturbance, are prima facie participants in 
the riot (45-178). 


# # # # 

ARTICLE 90. Provoking Speeches or Gestures. No person sub- 
ject to military law shall use any reproachful or provoking speeches 
or gestures to another; and any persori subject to military law who 
offends against the provisions of this article shall be pujiished as a 
court-martial may direct. (See M.C.M. 177)- 

ANNOTATION 

1. An officer who addresses insulting language to another, no mat- 
ter how great the provocation, is guilty of a violation of this Article 
(12-503). 

10. A charge of using provoking language to an officer in violation 
of this Article does not include, as a lesser offense, one of disrespect 
in violation of Article 63 (40-448). 


ARTICLE 91. Dueling. Ayiy person subject to military law who 
fights or promotes or is concerned in or connives at fighting a duel, 
or who, having knowledge of a challenge sent or about to be sent, 
fails to report the fact promptly to the proper authority, shall, if an 
officer, be dismissed from the service or suffer such other punishment 
as a court-martial may direct; and if any other person subject to mili- 
tary law, shall suffer such punishment as a court-martial may direct. 
(See M.C.M. 178). 


ANNOTATION 

1. A challenge within the meaning of this Article must be a de- 
liberate invitation, express or implied, to engage in personal combat 
with deadly weapons with a view to obtain satisfaction for wounded 
honor (12-124). 

« « « » 

ARTICLE 92. Murder— Rape. Any person subject to military law 
found guilty of murder shall suffer death or bnprisonment for life, 
as a court-martial may direct; but if found guilty of murder not pre- 
meditated, he shall be punished as a court-martial may direct. Any 
person subject to military law who is found guilty of rape shall suffer 
death or such other punishment as a court-martial may direct: Pro- 
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videcl. That no person shall be tried by couft-inartial for miirder or 
nipc committed within the geographical limits of the States of the 
Union and the District of Columbia in time of peace. (As amended 
by S.S.A. ’48, effective Feb. 1, 1949-) (See M.C.M. 179.) 

ANNOTATION 

Pars. 


1. In General 

II. Murder • • • 

III. Rape 


IV. Dishonorable Discharge 8 

1 . IN GENERAL 

1. The jurisdiction conferred by Articles 92 and 93 (Various Crimes) 
is not exclusive, but concurrent with that of civil courts (12-133). 
But a state court has no jurisdiction over a crime committed on a 
Federal reservation over which the United States has exclusive juris- 
diction. The jurisdiction in such case is exclusively Federal and is 
concurrent in the United States civil courts and courts-martial (30- 
1430) (40-p. 6-10). See Art. 74, Anno. par. loa. Prisoners of war may 
be charged under Articles 92 or 93 in appropriate cases (45-329). 

2. A general court-martial has jurisdiction over the crimes of mur- 
der and rape committed in time of peace, as well as tvar, in all 
places outside the “geographical limits of the States of the Union 
an.d the District of Columbia". Thus a person subject to military 
law is amenable to trial by court-martial for murder or rape com- 
mitted, in peace or war, in the Philippines, Puerto Rico, the Canal 
Zone, Hawaii, Alaska, or any other place not within the territorial 
limits of the United States proper (30-1430) (40-450 [i]). 

3. Under this Article if the offense is committed within the con- 
tinental limits of the United States in time of war and court-martial 
charges are preferred, but before the proceedings are completed peace 
is declared, the sentence legally cannot be promulgated (12-562). 

3a, The death penalty not being madatory, a conviction may be 
had under this Article by a vote of two-thirds of the members of the 
court present when the vote is taken, notwithstanding the minimum 
sentence authorized for murder (life imprisonment) requires a three- 
fourths vote, and a death sentence would require a unanimous vote 
(45-128-132). See Art. 43, Anno., par. 4a. 

II. MURDER 
(See M.C.M. 179a) 

4. The qualification “in time of peace” means peace in a complete 
sen.se, officiailv declared. However, in 1920 it was held that as con- 
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ditions in the United States were then tantamount to those of peace, 
a soldier should not be tried by court-martial for murder in the 
United States unless the circumstances of the case indicated that such 
action would best serve the ends of justice (30-1430) (40-450 [1}). 

5. A crime which is in fact murder cannot be brought within court- 
martial jurisdiction by charging it as manslaughter under Article 93. 
If the specification or proof shows that it is, in fact, murder, a court- 
martial has no jurisdiction in peace time unless outside the terri- 
torial limits of the United States and District of Columbia (12-143). 

6. A specification alleging a homicide without adding the words 
“with malice aforethought”, or wmrds to that effect, is an allegation 
of manslaughter only (12-541). And when the court finds the accused 
guilty of a homicide' except the words “with malice aforethought” 
it is a conviction of voluntary manslaughter (40-450 [2]). A homi- 
cide committed when drunk, and not shown to be “willful or ma- 
licious,” is involuntary manslaughter (40-Sup. 451 [50]). When an 
accused was not sufficiently intoxicated to render him incapable of 
a general criminal intent, and he intentionally fired several rifle shots 
into a barrack room containing soldiers in bed and asleep, one of 
whom was killed thereby, it was held that accused was conclusively 
charged with knowledge that his act wmuld “probably cause the 
death of, or grievous bodily harm to,” one or more soldiers in the 
room, and a conviction of murder was sustained (45-179). For 
attempt to murder. See Art. 96, Anno., par. 17b. In order to justify 
a homicide committed pursuant to lawful orders and in the perform- 
ance of duty, it must appear: (a) that the order or authority under 
which the accused acted was lawfid, or of such character that the 
accused had a right to, and did, believe it to be lawful; (b) that he 
acted reasonably within the scope of such authority; and (c) that his 
act was not committed with malice, or criminal intent. When a 
soldier posted as a guard over Government property in Italy, inten- 
tionally lured a gang of Italians (who the soldier knew were engaged 
in theft and black-market operations) to come to the post at a time 
when he would be on guarcl and, upon a prearranged signal, would 
let them enter, but when the Italians were effecting their entry 
through a fence, after an exchange of signals as agreed upon, the 
guard fired upon them, killing two of the gang, and there was evi- 
dence that the guard had boasted that he was “going to get” the 
leader of the gang, the guard was convicted of murder and the con- 
viction was sustained (48-27, 28). The defense of legal justification 
prevails whether the offense be murder or manslaughter in either 
degree. The general rule is that the acts of a subordinate soldier or 
officer done in good faith, and without malice, in compliance with 
his supposed duty, are justifiable, unless such acts are manifestly 
beyond the scope of his authority and such that a man of ordinary 
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sense and understanding would know to be illegal. The courts have 
held that one carrying out a lawful order or duty is not required to 
weigh with scrupulous nicety the amount of force necessary; the 
exercise of reasonable discretion is all that is required. To deprive 
an accused of this defense, it is not enough that he committed an 
error of judgment, but it must be a willful and malicious error. A 
soldier on guard over valuable property of the United States in oc- 
cupied Japan, armed with a carbine containing only three shells fired 
upon an intruding Japanese civilian, after proper challenge. After 
the first shot tvhich went over his head, the intruder kept running, 
and the accused fired again, whereupon the intruder fell but got up, 
and accused then fired his last shell and missed. Accused then 
approached the deceased and struck him with his carbine, knocking 
him down and breaking the gun. Deceased then tried to get up again 
whereupon accused picked up a rock and beat him on the head with 
it several times. Accused kept calling for the corporal of the guard 
and soon another sentry came. The deceased remained conscious for 
about three hours and died in the hospital where he was taken for 
treatment. The sentry was tried for manslaughter and a verdict of 
involuntary manslaughter was disapproved on the ground that ac- 
cused, at most, was guilty of no more than a mistake in judgment, 
and that the homicide, having been accomplished by the accused in 
the execution of his duties as a sentinel, was legally justified (48-31, 
32). This is a close decision, and is cited here to show that it is the 
policy of the Judge Advocate General’s Office to protect a sentry in 
the discharge of his duty to the fullest extent of the law. 

6a. An accused, while in an area which was "off limits,” was ar- 
rested by the sergeant of the guard and in attempting to escape he 
shot and killed the sergeant. Held, that while evidence of malice 
aforethought is necessary in a prosecution for murder, an intent to 
impose force to a member of the guard, known to the accused to be 
such, in order to escape from lawful custody, constitutes the requisite 
malice (42-106), 

6b, When the accused and deceased quarreled two days before 
accused shot and killed deceased, and also had an altercation in the 
day room a few minutes before the shooting, following wdiich the 
accused left the room, walked some distance to his barracks, sat on 
his bed and meditated several minutes, then armed himself with a 
service rifle, returned to the day room, and without warning, fired 
the fatal shot, every element of the offense of murder was estab- 
lished (43-187, 188). But when, after an altercation in which ac- 
cused had been “pushed and threatened” by deceased, accused went 
to his barracks and got an unloaded rifle and ammunition, and on 
his return deceased threatened to hit him with some bottles and 
advanced, holding the bottles above his shoulders, whereupon ac- 


MISCELLANEOUS CRIMES AND OFFENSES 263 

cused warned him, then loaded his rifle and fired a shot into the 
ground, and deceased then dropped the bottles and sprang at ac- 
cused, who shot and killed him, it %vas held not to be murder, but 
voluntary manslaughter. A plea of self-defense was rejected because, 
although at the time of the fatal shot accused may have thought 
that he was in great danger, such belief was not shown to be reason- 
able. Furthermore he might have retreated and avoided or lessened 
the danger. Under all circumstances the killing was considered as 
having been done in the heat of passion. As the accused himself 
testified, he “lost his head” (43-340, 341). See par. 6f, this An- 
notation, as to self-defense. 

6c. The law recognizes the fact that a man may be provoked to 
such an extent that, in the heat of passion, and not from malice, he 
may strike a fatal blow before he has had time to control himself. 
This is voluntary manslaughter (M.C.M. 180a). But when sufficient 
time elapses between the provocation and the killing to allow ac- 
cused to regain control of himself, even though he is still “mad”, 
it is murder (43-188) (44-343)- And when the provocation was 
limited to grabbing accused by the collar and pushing him around, 
no blows being struck or threatened, and accused then chased de- 
ceased and killed him, it was held that the provocation was not ade- 
quate to reduce the offense to manslaughter (43-382) (47-294). 

6d. Following an altercation with, and threats to, a dining room 
orderly in the mess hall, accused went to his barracks, got a rifle 
and loaded it. Other soldiers told him not to take the gun, but 
he said he was only “going to scare the orderly.” He returned to 
the mess hall and called to the orderly who came toward him empty 
handed. As the orderly reached his hand out to the muzzle of the 
rifle, the gun went off, killing him. Held, murder (43-309). 

6e. An accused who had been drinking (but there was no evi- 
dence that he tvas so drunk as not to know what he was doing), after 
a ride in a taxi, got out, asked the amount of the fare, but instead 
of paying it, shot and killed the driver. No provocation or excuse 
was shown. He then took the car and drove 70 miles to a hotel 
where he registered, at which time the hotel clerk considered him 
sober. A conviction of murder was sustained (43-309). 

6f. In a murder case, evidence of the deceased’s character is not 
admissible when there is no basis for a claim of self-defense (43-339)- 
A pica or claim of self-defense cannot be sustained unless it is sup- 
ported by facts to show that accused must have reasonably believed 
that he was in danger of death or great bodily harm and that it was 
necessary to kill his adversary to avert the danger (43-340). In this 
connection the character of the deceased may be pertinent especially 
if he w^as known to the accused to be of a quarrelsome and violent 
disposition. See also, Article 93 (Various Crimes) Annotation, par. 
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74b. A person who is justified in taking the life of an aggressor in 
self-defense does not forfeit such right by arming himself in antici- 
pation of possible trouble; and if an innocent bystander is uninten- 
tionally killed by a shot fired in justifiable self-defense, and there is 
no evidence that the firing was done wantonly or recklessly, or that 
the right of self-defense exceeded permissible limitations, the person 
who fired the fatal shot is not criminally responsible for the homicide 
(46-208). An accused who had committed a felony (robbery) and 
was in custody of three military policemen, removed a pistol from 
the holster of one of them and, holding the pistol in a threatening 
manner, started backing away to escape, whereupon he was shot and 
wounded by one of the policemen. The accused then shot the police- 
man, killing him. Held, that under the existing circumstances it was 
the right and duty of the policeman to shoot the accused, and ac- 
cused cannot claim self-defense or that his act was committed in the 
heat of passion caused by adequate provocation. A conviction of 
murder was sustained (46-209). 

6g. The accused (prisoner) and another prisoner were in a jeep 
with a guard. Accused testified that he had a sudden pain in his 
stomach, was falling, and the guard reached to catch him, when the 
other prisoner hit the guard on the head and killed him. The ac- 
cused and the other prisoner then escaped. There was no other 
evidence that accused assisted in the murder or knew in advance 
that it was to be done. Conviction disapproved. The fact that 
accused escaped when the opportunity arose does not warrant an 
inference that he joined in planning the escape and became thus 
equally guilty with the one rvho struck the fatal blow (See Article 
69, Annotation, par. 29). Likewise no inference of guilt can be 
drawn from accused's testimony unless it be presumed, first, that it 
was false as to the sudden pain, and, second, that the feigned ill- 
ness was in accordance with a prearranged plan. A presumption 
cannot be based upon another presumption, nor upon a mere con- 
jecture (43-339)- 

6h. Accused and another soldier were traveling in a taxi. The 
other soldier proposed that they rob the driver. When the driver 
stopped, the accused walked away behind the car, but he saw and 
heard the other soldier kill the driver and helped him carry the 
body away. The evidence was held to support the conclusion that 
the accused aided and abetted the commission of robbery and was 
therefore legally sufficient to support the finding of guilty of the 
murder which resulted. The conviction of murder was sustained 
notwithstanding that the accused was aquitted of robbery because in- 
consistent verdicts of guilty and not guilty do not vitiate the former 
( 44 ' 284 > 285). See Art. 96, Anno., par. 26. But when there is no evi- 
dence of preconcerted action by an alleged accomplice, or that he 
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committed any intentional overt act in aid of the crime, his guilt 
cannot be inferred merely from his presence thereat (46-155, 156; 
207, 208). However, when two accused proceeded together to a 
“geisha house district,” armed with carbines and a can of gasoline, 
to “get” a certain geisha girl at whom they were angry, and to “burn 
down the district,” and in an altercation which resulted one of 
them, apparently recognizing the girl for whom they wmre looking, 
fired txvo shots into a crowd of about fifteen people and one of the 
shots killed a soldier, and each accused testified that the other had 
fired both shots, it was held that it was unnecessary to determine 
which accused fired the fatal shot since the evidence that it w^as fired 
by one of them while in the execution of their unlawful design was 
sufficient to sustain a conviction of murder as to each (46-281, 282). 
Two accused, with a sailor and a Filipino civilian, went to a certain 
Naval Air Base boat pool to steal a landing craft. Two of these men 
overpowered and disarmed a civilian guarcl, and while they were all 
trying to get the boat under way, the guard eluded his captors. 
Failing to get the boat, and fearing that the guard might summon 
aid, all four left the area. The guard w^as immediately recaptured by 
some of the men and beaten into insensibility with the butt of his 
carbine and a rock. As a result of his injuries the guard died. Each 
accused denied having personally struck the guard but each admitted 
being present while the guard was beaten. Field, the killing of the 
guard was incident to, and part of, the attempted larceny of the boat, 
and consequently ail were particeps criminis in the resulting mur- 
der, notwithstanding the plan to steal the boat had been abandoned 
before the guard was killed (48-26, 27).* 

6i. A homicide committed in the perpetration, or attempt to per- 
petrate another felony (e.g. robbery) is murder. An intent to kill 
is not a necessary element in the crime of murder when the design 
is to commit a felony and the homicide occurs in carrying out such 
purpose (44-285). In a rape case, wfiien the victim, wfiio w^as confined 
to her bed with acute heart trouble, died immediately after the 
attack, a conviction of both rape and murder w^as sustained (45-488). 

6j. One tvho inflicts a blow or a wound upon another wdiich alone 
is not fatal, but which devolves into, or initiates a disease or afflic- 
tion which causes death, is criminally responsible. When a deceased 
died of gangrene wdrich tvas shown to have developed from a stab 
wound inflicted by accused i8 days before, and there was no other 

* Participation in a felonious enterprise of -which homicide is a result, constitutes a basis 
upon which malice for ail the participants may be inferred, and each be.m a liability equal 
to that of the one who actually commits the homicide; and this may be so when the felonious 
enterprise is the proximate cause of the homicide although the homicide may have been com- 
mitted by one other than a participant therein ( 49 - 70 ). This case was a joint trial o*' 
seven accused. It was probable that others -were involved -who were not detected. It .strew 
out of a raid upon a Government w'arehouse which -was broken up by a la-w enforcement detail, 
one of whom was killed and two others wounded in the course of considerable shooting which 
occurred. The individual w'ho fired the shot which caused the homicide was not identified. 
A conviction of five accused of housebreaking, assault -with intent to do bodily harm with a 
dangerous weapon, and murder, was upheld. 
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intervening cause, a conviction of murder was sustained (44-285, 
286). 

61c. When an assault is committed with the intent to murder a 
certain person, and another person is killed thereby, it is murder 
(44-343). See par. 6i supra. It is to be noted that in this Article, as 
amended, there is an important distinction between “murder” and 
“murder not premeditated.” Murder is the unlawful killing of a 
human being with malice aforethought (M.C.M. 179a). The man- 
datory punishment for murder is death or life imprisonment, while 
that for murder not premeditated is “as a court-martial may direct.” 
It is clear that the death penalty cannot be adjudged for unpremedi- 
tated murder. Article 43 provides that the death penalty cannot be 
awarded “except for an offense in these Articles expressly made pun- 
ishable by death.” Furthermore, the new Manual for Courts Martial, 
Appendix 4 (Forms for Charges and Specifications), under Article 92 
(Forms 81 and 82) shows separate specifications for “Murder (pre- 
meditated)” and “Murder (not premeditated).” Their language is 
identical except that the first contains the phrase “with premedita- 
tion,” which phrase is omitted from the second. This indicates that 
in order to support a death sentence a murder must be alleged and 
proved to have been committed with premeditation, otherwise it 
must be treated as murder not premeditated and punished “as a 
court-martial may direct.” (See also M.C.M. 115 and ii6.) 

in. RAPE (See M.C.M. 179b) 

7. “Statutory” rape is chargeable under Article 96 but not under 
Article 92 (30-1485) (40-454 {88}). See Article 96, Annotation, 
par. 17. A specification under Article 92 alleging that accused “did 
forceably and feloniously, against her will, have carnal knowledge 
of X, a female under sixteen years of age” (both common-law and 
statutory rape) is duplicitous, but not fatal error. The averment that 
the victim was “under sixteen years of age” may be disregarded as 
surplusage (46-336). 

7a. In a prosecution for rape, evidence of facts showing that ac- 
cused had carnal intercourse wdth the victim by force, and that her 
lack of resistance was attributable to her fear of great bodily injury 
or death, is sufficient upon which to base a finding that she did not 
consent (42-363, 364). When the victim is in a state of stupefaction, 
lack of consent is obviously apparent. Proof thereof, in such case, is 
unnecessary; and proof of force, other than the act of penetration 
itself, is not requisite. Proof of penetration need not be direct, nor 
is it necessary that it be showm by testimony of the victim; such proof 
must be beyond a reasonable doubt, but it may be circumstantial 
(44-147)- A conviction of rape cannot be sustained wdien the victim 
positively denies that there was any act of sexual intercourse, and 
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other evidence upon that point is inconclusive. The lesser included 
oHense of assault with intent to commit rape in. violation of Article 
93 w’as substituted (46-336, 337). 

7b. Evidence of a complaint made by a victim of rape shortly 
after the ollen.se was commuted is admissible in corroboration of her 
testimony relative to ihe corpus delicti (43-8). 

7c. The question whether an alleged victim of rape con.sented 
to intercourse tiepends upon the circumstances and relative strength 
of the parims rather than the presence or absence of bruises or other 
physical injuries. When six accused overpowered a woman and 
made threats against her life, and each of the six assailants had 
carnal knowledge of her, a conviction of rape was sustained as to all 
the accu.sed (43-3 to). 

yd. Although reluctant consent by the woman (if she is over the 
statutory age of consent) negatives the offense of rape, there is no 
consent when the victim ceases resistance under fear of death or 
other great harm (43-310). 

ye. In the case of a child victim of rape, the vaginal orifice had 
not been disturbed, but there was some injury to the surrounding 
tissue. Furthermore the accused was .sliown to have gonorrhea which 
disease the victim developed a few days after the attack. Entry of 
the lips of the female organ, without rujmire of the hymen or 
laceration of the vagina is sulTicicnt to constitute rape. Conviction 
sustained (43-310). 

yf. When a court-martial has imposed a sentence of confinement 
at hard labor for life the reviewing authority may, after approving 
the sentence, reduce the period of confinement to a definite term of 
years (43-379). See Article 51. 

yg. Two or more persons cannot be guilty of a single rape; but all 
persons present aiding and abetting the crime arc guilty as principals. 
It follows that the joinder of the several principals, including those 
aiding and abetting the crime, is not im]>ropcr (44-61, 62). 

yh. In a prosecution for common-la\v rape, or assault with intent 
to commit rape, evidence tending to show the unchaste character of 
the complainant is admissible on the issue of the probability of her 
having consented to the act and of her credibility, and for this pur- 
pose her lewd habits, associations and specific acts of illicit sexual 
intercourse or other lascivious acts with accused or others may be 
shown, whether prior to or after the commission of the alleged rape 

(47-67). 

IV. DISHONORABLE DISCFIARGE 

8. The power to impose dishonorable tlischarge is inferred from 
the power to impose life imprisonment, but it must be cxjircssly in- 
cluded in the sentence— it will not be implied (30-1387, 1402) 
(40-402 [ 43 ). A dishonorable disciiarge with total forfeitures may 



268 THE ARTICLES OF WAR, 

be imposed with life imprisonment under this Article (43-427) 
(M.C.M. 116). 

ARTICLE 93. Various Crimes, Any person subject to military law 
who commits manslaughter, mayhem, arson, burglary, housebreaking, 
robbery, larceny, perjiiiy, forgery, sodomy, assault with intent to 
commit any felony, assault xvith intent to do bodily harm with a 
dangerous weapon, instrument, or other thing, or assault loith mtent 
to do bodily harm, shall be punished as a court-martial may direct: 
Provided, That any person subject to military law who commits lar- 
ceny or e?nbezzlement shall be guilty of larceny within the meaning 
of this article. (As amended by S.S.A. ’48, effective Feb. 1, 1949). (See 


M.C.M. 180). 

ANNOTATION 

Pars. 

1 . Assault with Intent to Commti a 

Felony iii 

II. Assault with Intent to do Bodily 

Harm is-ao 

HI. Embezzlement 21-33 

IV. Forgery 34 '5o 

V. Housebreaking and Burglary 5i-54 

VI. Larceny 55'73 

VIL Manslaughter 74'748 

VI I L Perjury 75-83 

IX. Robbery 84-89a 

X. Sodomy 00-94 


I. ASSAULT WITH INTENT TO COMMIT A FELONY 
(See M.C.M. 180k) 

1. When an as.saiilt is committed in furtherance of a felonious in- 
tent, and the felony is accompH.shed, it is a duplication to charge 
both the assault and the felony, but if the sentence impo.scd is sus- 
tained by the felony alone the error is not prejutiicial; and when an 
accused is charged in one specification with an assault to commit a 
felony he should not be charged in another specification with the 
same assault as with intent to do bodily harm (30-1555) 40-428 [5]). 

2. As.sault with intent to commit robbery does not include the 
offense of assault with intent to do bodily harm, and when in such 
case the court, under a charge of assault with intent to commit rob- 
bery, by exceptions and substitutions, convicted accused of a.ssault 
"with intent to do bodily harm", the quoted words were trcaied as 
surplusage and the conviction treated as one of simple assault (30- 
b 555 ) (40-451 [3 ])• 

3. Assault with intent to rape a four-year-old child includes the 
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statiiror)' offense of abuse and maltreatment of a child under eighteen 
years of age (30-5555) (^0-451 [2]). 

4. Assault wiih intent to commit an offense which is not penal un- 
der the Federal law, but which is denounced by the law of the state 
xvithin whose confines a Federal reservation upon tvhich the assault 
was committed is located, is under section 289 of the Federal Penal 
Code punishable as provided by the state law (30-1556) (40-857) (M. 
L. U. S. 857)/^ 

5. Wlicrc accused threatens to kill a certain person and immedi- 
ately procures a dangerous weapon and attempts to attack such per- 
son with it, but is prevented by third persons from making an actual 
attack, he is chargeable, nevertheless, with an assault with intent to 
cf)!nmi! murder: but where there is a mere threatened attack if ac- 
cused himself should be attacked, and no attempt by accused to 
initiate an attack, there is no assault (30-1557) (40-423 [s], 451 [2]). 

5a. In a prosecution for assault tvith intent to murder, an in- 
ference as to the accused’s intent may not be based solely upon his 
statements or threats if his acts show a different intent. The actual 
intent must be gathered from all the circumstances, acts as well as 
statements (43-382). The phrase “intent to kill” is not synonymous 
with “intent to murder” in that it lacks the element of premedita- 
tion and deliberation which is an essential element in an intent to 
murder. The limit “of punishment for an “assault with intent to 
kill” is that prescribed for an assault with intent to commit volun- 
tary manslaughter (44- n). But when, under a charge of assault 
with intent to commit murder, facts are established showing that, 
had deatli ensued, the homicide would have been murder, a convic- 
tion of assault with intent to murder is justified (44-11, la). Ac- 
cused and others were convicted of assault with intent to murder by 
wilfully and fcJoneously shooting at a group of military policemen 
with rifles. There was no evidence that this particular accused fired 
any of the shots, but he was a party to the common design, was 
present with the other accused when the crime was committed, mak- 
ing provocative remarks and otherwise furthering the enterprise. 
Under the Federal statutes any person who assists, abets or induces 
the commission of an offense under any law of the United States is 
a principal and may be charged directly with the commission of such 
offense (44-188, 189). 

6. A physical attack may be committed lawfully. If the court, in 
its findings, excepts the words alleging the felonious intent, the 
specification is left impotent so far as the diarging of a crime is 
concerned (30-1557) (40-451 fi} [5]). 

7. Under a charge of assault with intent to commit rape, the use 

* The terra “env felony” as used in this Article includes both felonies at common law 
and by statute. All larcenies were felonies at common law irrespective of the value of the 
property' involved, consequently an assult with intent to commit larceny may be charged as an 
assault with intent to commit a felony under this. Article (49-11). 
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of some force or violence to accomplish sexual infercourse ttuis! be 
shown (30-I557) (.io-.|5i [2}) (^s-iSg). Circumstaniial evisicnee may 
be sulficieiu. When an accused forced his company upon his victim 
wiili comments indicating a carnal desire, then, by force, took her 
across a street into some bushes where it was dark and knocked her 
down, and there was no robbery, it was held that an inference of 
intent to commit rape was warranted (43-188, i8g). Amorous ad- 
vances or caresses, to which the woman does not object, do not con- 
stitute an assault under Article 93 or 96, ivhen the accused desists 
as soon as apjjriscd of her refusal to submit further (44-547)' 

8. A spcciftcaiion charging an assauli ivith intent to commit a 
felony must contain a word or words stating or im])!ying that the 
alleged act was wronghd, unlawful, or felonious. It must be so 
drawn that if the allegations therein are proven, the accuset! cannot 
be innocent. The word “assault” implies an unlawful act. Therefore 
a specificaiinn alleging an assault with intent to commit a named 
felf)ny is suincicm alihough the word “feloniously” is not used; and 
a specification alleging an “assault with intent to kill” a certain per- 
son is suiricicnt; but a specification alleging that accused did “with 
intent to kill, shoot another soldier”, or “dicl, with intent to do bodily 
harm, strike R on the hcatl with a hamnicr”, would neither be suf- 
ficient because the shooting or the striking might have been justified, 
and there being no allegation that the act was done with wrongful 
intent, no crime is cliarged. The employment of ilie word “assault” 
would have stipplicd the necessary element of unlawfulness (30-1559) 

(40-45 » CO [ 8 ]). 

%n. Assault with intent to commit manslaughter is a lesser offense 
included in a charge of assault with intent to murder (40-451 {3]). 

g. The specification may not be amended on trial so as to charge 
an assault upon a person otiicr than the one named therein, as such 
arncudment would change the specification so as to charge a wholly 
different, and not included, offense (30-1559) (40-428 [9}). Likewise 
when the accused was charged with assault upon a certain named 
member of the Military Police, and the court found accused guilty 
of an assault upon "a mcml^cr of the Military Police” without naming 
him, the variance was Jield fatal (30-1500) (40-454 [0]). 

10. ^Vdlen the weapon with which an assauli is alleged to have been 
made is named in the specification, and it is per se a tiangcroiis in- 
strument (c.g., a razor) the failure to describe it as a dangerous instru- 
ment is not fatal to the specification (30-1559) (40-451 [3} {8]). 

11. Under a charge of assault with intent to commit a felony under 
this article, accused may be convicted of a simple assault in violation 
of Article gO, but not of an assault and battery (30-Sup. 1560) 
(40-450 C4])‘ 
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II. ASSAULT WITH INTENT TO DO 
BODILY HARM 
(See M.C.M. i8oI-m) 

12. The law regards an assault as one made with intent to do 
bodily harm when such assault is accompanied by a threat to do 
bodily harm if a certain unlawful demand is not complied with 
(30-1557) (40-451 [10}) (45'279» 280). 

13. Assault with intent to do bodily harm is a felony only when 
committed with a dangerous weapon, instrument or other thing. 
Therefore a conviction of “assault with intent to do bodily harm'’ 
only, will not support a penitentiary sentence, but “assault with a 
dangerous weapon with intent to do bodily harm” is a felony (30- 

1556) (40-399 [2]) (42-273) (43-427. 428). 

14. As in assault with intent to commit a felony, so in assault with 
intent to do bodily harm, the specification must contain a word or 
words stating or implying a wrongful or felonious intent. When an 
accused was charged with “shooting T. in the body with a pistol fe- 
loniously and with intent to do bodily harm” and the court, in its 
findings, excepted the words “feloniously and with intent to do bodily 
harm” leaving merely a finding that accused did "shoot T. in the 
body with a pistol”, the conviction was disapproved, there being no 
finding of an unlawful act (30-1557) (40-451 [12]). 

14a. An accused (officer) was charged with an assault with intent 
to do bodily harm in two identical sjiecifications, one under Article 
93 and the other under Article 95. He was convicted of the charge 
under Article 93 and acquitted of the charge under Article 95. 
Held, not inconsistent, as proof of facts to support the charge under 
Article 93 might not be sufficient to warrant conviction under Article 
95 (43-96). 

15. An assault may be justifiable when committed in self defense 
(30-1558) (40-451 [9]). 

16. in alleging an assault by pointing a pistol at a person it is hot 
necessary to aver that the pistol was loaded. The character of the 
assault is determined by the specific intent chargeit, and the failure 
to allege that the pistol was loaded does not constitute a defect in 
the pleading. But if the evidence shows only the use of the weapon 
as a threat, it constitutes merely an assault with a dangerous weajion, 
a lesser offense in violation of Article 96 (40-451 [8]). But when an 
accused, in anger at an officer, drew his pistol and fired a shot so 
that it struck the ground about 18 inches from the officer’s feet, it 
tvas held to constitute an assault with intent to do bodily harm with 
a dangerous weapon (44-379, 380). 

17. When the accused was charged with an assault with intent to 
do bodily harm by striking with his fists, and die court, by exceptions 
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and substitutions, convicted him of an assault with intent to do 
bodily harm by striking with “a sharp instninient’b it ivas held that 
a “sharj) insirmncnt” is not necessarily a dangerous instrunieni, and 
as neither the sj)Ccincation nor the nndings describe a Iclony, the 
variance was immaterial. And so when the striking was alleged to 
have been done with a pistol and the proof showed it to have been 
a “billy”, the variance was held to be immaterial as either instrument 
was capable of inflicting serious injury. And when the instrument 
was alleged to be a “lead pipe” ancl the evidence showed it to be a 
“gas pipe”, the variance was held immaterial. But when, under a 
charge with assault by threatening to strike with his fist, the accused 
was convictctl of an assault by striking with a riding crop, the va- 
riance was held fatal (vjo-j^fio). A finding that the instrument used 
was “tlangerous" may i)e justified by evidence of the results of its 
use (40-451 [7] [11]) (43-428). 

17a. An accused was charged with assault with intent to do 
bodily harm “by striking him in the stomach with a knife.” The 
court excepted the words “striking him in the stomach” and sub- 
stituted the words “threatening him.” Conviction approved. The 
substituted words were merely descriptive of the manner in which 
the knife was used (43-428). But when under a charge of assault 
“with intent to do bodily harm with a dangerous weapon by shooting 
him with a rifle," and the court, by exceptions and substitutions, 
convicted accused of “carelessly discharging a rille in his company 
area” it was held that the court’s action introduced elements not 
included in the original charge and the conviction was disapproved 

(44-12). 

iS. W^hen the court convicted the accused of an assault with intent 
to do bodily harm by pointing a wcajiou, to wit a pistol, at a person 
named, and the evidence showed only a simple assault with some 
implcmcm the character ol wiiich was not disclosed, it was held tiiat 
the conviction could not be sustained, nor coukl the accused be ad- 
judged guilty of the simple assault proved because the implement 
used was uoi shown to liave been a tveapon as alleged (30-Sup. 1566) 
(*10-45 1 [n]). A proper finding under Article 96 might have been 
reached by apjiropriaie exceptions and substitutions {30-Sup. i^Gob) 
(40-45 » [9] [‘3])- 

jSa. To convict one of assault with intent to do bodily harm there 
must be proof of acts indicating that accused at least threatened, or 
oifcrctl, to use force against the bo<ly of the person alleged to have 
been assaulted (40-451) [6}). A menace of violence is not enough, 
for until the execution of the violence has actually begun there is no 
assault. I’hcre must be an offer or aiiemju to commit an assault, 
i.e. the commencement of some act which, if not prevcnict!, would, 
in its apparent course, result in a battery (43-143) (47-177, 178). 
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Intoxication will not negative the intent when accused’s actions in- 
dicate that he is not bereit of reason, but has a purposeful design to 
do bodily haini and the ability to tarry it out (-I3-427, 428). 

18b. 1 he iiuent to ilu bodily harm may be inierrcd Irom the 

nature ol die insiruincni uset!, die manner in which it is used, or 
the seriousness of the injury iiillicietl. When the thing used is not 
a dangerous weajion per se, it must be shown that it was used in 
such a manner as to be a dangerous instrument. This is best done 
by the seriousness of the injury inllicied. When an accused swung 
a chair at another soldier and the latter warded oil the blow wiili his 
hand, receiving no injury, and there was no other proof of an intent 
to do bodily harm, it was held to be only an assault and battery 
in violation ol Article <j() (43-^5 >«). 

18c. An accused lired a pistol at X with intent to do bodily harm. 
Y intervened in an aiieinpi to prevent the assault and was wounded. 
X was not harmed. The accused was convicted of an assault upon 
both X and Y with intent to do bodily harm with a dangerous 
weapon (44-286). 

19. 'I'he ollense of assault with intent to do bodily harm is one 
retjuiring the specific intent named, and where two are charged 
jointly with this offense each must have had such intent and there 
must have been a mutual understanding between ilieni of each other’s 
purjjose, otherwise they are responsible only for what each personally 
intended (30-Sup. 1560) (40-451 [13]) (49-12). When there is a con- 
spiracy to effect a joint escape in furtherance of which a sentry is 
assaulted by one of the conspirators, all are guilty of the assault, but 
not necessarily so in the absence of a conspiracy (30-1310) (40-454 

[24}). 

iga. When an accused and another soldier were "wrestling around 
just for fun," the other struck accused on the head with a stocking, 
and accused then rubbed the stocking over the other’s face. An 
argument ensued and accused struck the other in the mouth with 
his list, splitting his lip. Held, that there was not suirjcicnt evidence 
to establish a specific intent to do bodily harm (43-99). A mere slap 
on the face with an open hand, no serious injury resulting, does not 
constitute an assault with intent to do bodily harm in violation of 
Article 93, but is an assault and battery under Article g6 (44-147). 

19b. In an assault with intent to do bodily harm with a dangerous 
weapon (a knife), committed by two persons acting jointly and with 
a common intent, each using the weapon in turn while the other 
acted as “guard” each is responsible, not only for his own acts, but 
for the acts of the other. This rule is not affected by the failure to 
charge them jointly (45-179, 180). 

20. Assault with intent to do bodily harm is not a lesser offense in- 
cluded in robbery (30-1450) (40-451 [59}) (43-20). Nor is it in- 
cluded in a charge of assault with intent to commit rape (45-89). 
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HI. EMBEZZLEMENT 
(See M.C.M. i8og) 

{Note: Under the amended Article the former distinctions between 
larceny and embezzlement do not exist. See note under the sub-head 
VI~Larceny~for further comments upon the simplified procedure in 
prosecutions for larceny and embezzlement. The following annota- 
tions under this sub-head (Embezzlement) are retained because they 
relate largely to methods of proof and certain principles which are 
applicable under the changed procedure.) 

21. In order to support a conviction of embezzlement of funds 
there must be direct and positive evitlcncc that sonic funds arc miss- 
ing and that accused is responsible therefor. “Readings” from a cash 
register, not proved to be a correct record, or statements of witnesses, 
who are not expert accountants, giving their conclusions as to the 
amount shown by certain records to be short, the records themselves 
not being produced, do not constitute sufficient evidence to prove a 
shortage. When the only evidence that accused was ever in posses- 
sion of the embezzled funds is his own statement, a conviction cannot 
be sustained (30-1561) (40-395 {15] [25]). 

21a. An officer was assignee of a certain collection agency rvhen 
two employees of the agency embezzled its funds. Interested civilians 
charged that the embezzlement was made possible by the officer’s 
carelessne.ss. Held, that tvhile the officer may be civilly liable, he was 
not guilty of fraud or immorality so as to warrant disciplinary pro- 
ceedings (42-364). 

22. A loan involves an element of tnist in the borrower by the 
lender, and if the borrower violates that trust by pawning or sell- 
ing the loaned article it constitutes embezzlement (30-Sup. 1563) 
(40-451 [18]). 

23. When, in several specifications, the accused is charged with sev- 
eral embezzlements, none of which is more than I50, they cannot be 
aggregated to justify punishment as a felony (30-1562) (40-451 [24]); 
but embezzlement from the same fund of different amounts over a 
period of time may be charged in one specification as a single em- 
bezzlement of the aggregate sura (30-1564) (40-428 fio], 451 fi6]). 
When an accused was charged in one specification with embezzlement 
of several sums of money, entrusted to him by certain named indi- 
viduals, aggregating $226.50, a stipulation between the defense and 
the trial judge advocate changing one of the items from 18.75 to 
.$29.25 was held proper as it neither altered the nature or increased 
the grade of the offense charged. Had the original specification al- 
leged the embezzlement of $18.75 and no more, the amendnicnS; 
would not have been authorized because it would have increased the 
authorized penalty (44-286, 287). (See Art. 46, Anno., par. 18.) 
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24. Embezzlements like ail crimes, must be proved beyond a reason- 
able doubt. A conviction cannot be sustained against a plea of not 
guilty when the only evidence of embezzlement was that the accused 
“failed to ring up in the cash register the full amount received and 
had raised the prices on articles sold without the knoivledge of ills 
superiors’’, and that when arrested he had certain sums of money 
and property in Ills possession w'hich he had acquired during the 
time he was alleged to have committed the embezzlement (30-1563) 
(40-451 [17}). A conviction of embezzlement was sustained against 
a post exchange officer who ordered prices on certain articles marked 
down from .1124.25 to I5, bought them himself at the marked down 
price and had them shipped to his wife. The circumstances of the 
transaction were held to clearly indicate the fraudulent intent of 
accused to embezzle the merchandise by means of the purchase device 

(4B-29). 

25. When an adult person receives large sums of money from others 
for which lie is responsible and accountable, and wholly fails either 
to account for said monies or turn them over to the owners when his 
stewardship terminates, there is a natural presumption of embezzle- 
ment which is not necessarily overcome by his uncorroborated ex- 
planation however plausible it may be; and the return of the fund.s 
after charges are preferred is of no probative value except as an ad- 
mission ol his responsibility. It does not tend either to negative or 
excuse the embezzlement (30-1563) (40-451 [17]) (43-341, .382, 383) 
(44-189, 190, 344). Failure by an accountable liiiance officer to render 
his accounts for public moneys committed to his charge, which he 
is not authorized to retain as salary or emolument, is a violation of 
section 90 of the Federal Penal Code (xM.L.U.S. 829). Such offense 
is committed when there is a failure to account for public moneys 
by the officer receiving the same, and may be complete without any 
actual embezzlement of the money. It properly should be cliarged 
(in such case) as a violation of Article 96 (46-282, 283). 

26. An accused may be convicted of embezzlement upon the un- 
corroborated evidence of books kept by him in the course of his du- 
des (30-1563) (40-395) [14}). Such records do not stand like a con- 
fession. 

27. Where one soldier collects money for another from a third 
party, and upon being asked for it, admits having collected it but 
says he cannot pay it over until pay day and offers no explanation, 
there is a pnmrt p/riTf embezzlement (30-1563) (40-xj5 i [17}). 

28. In the pro.scfuiion ol a company commander for embezzlement 
ol company luiul.s, lailure to prove ihai die hinds were entrusted to 
iiis care by “the regimemal commander’' as alleged in the .sjKX'ifica- 
lion, was iield immaterial lor the reason that, by virtue ol Ins office 
as company commander, liie accused was die custodian of the com- 
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pany funds and no further allegation or proof upon that point was 
necessary (30-1563) (40-451 [16]). A company supply officer is 
chargeable under this Article with embezzlement of luntls cnirusied 
to him for the payment of the coinjiany laundry bill (44-99). 

29. Tlic custodian of trust funds has no right to “borrow" the funds 
for his own use, and his act in so doing constitutes embezzlement 
although he intended to return the funds so borrowed (30-1563) 
(40-451 [18] [23}) (44*344). But when the subject of embezzlement 
was an automobile which the owner had lent to the accused for an 
indefinite time with permission to use it, it was held that there was 
no tvrongful conversion of the automobile unless it be established 
'that accused intended to permanently deprive the owner of it (30- 
Sup. 1563) (40-451 [19]). 

30. As a rule the value of embezzled property should be alleged 
in terms, but in the case of negotiable instruments the law presumes 
their value to be the amount for which they are drawn (30-1564) 
(40-451 [16]). 

31. Embezzlement of post exchange, company, or rations savings 
funds is chargeable under Article 93 rather than 94 (Frauds) because 
after payment to an organization, they do not come within the de- 
scription of “money of the United States furnished and intended for 
the military service thereof” (30-1564) (40-452 [2]). Embezzlement 
of government military property is chargeable under Article 94. All 
other cmliez/lemcnts should be laid under Article 93 (12-140) (40-451 
[16]). Embezzlement or larceny of property of the Army and Air 
Force Exchange Service may be charged under either Article 93 or 
Article 94 (47-296). 

32. Where accused was charged in four specifications with em- 
bezzlement of certain sums of money from four different sources, and 
on trial he accounted for a part of the whole amount, but there 
was nothing to show the particular funds so accounted for, a finding 
under each specification that the accused embezzled “a part thereof, 
amount unknown” was held proper (30-1565) (40-451 [23}) (43-383). 
But under a charge consisting of three specifications for the misap- 
propriation of two lots of hay and a quantity of bran, the evidence 
showing only that accused used “a part of it,” without indicating 
whether hay or bran, it was held insufficient to support a conviction 
under any of the specifications (30*1578) (40-452 [18}). 

33. Variance between allegation and proof as to the nature of the 
embezzled pronerty is fatal. Under a charge of embezzlement of 
money, accused cannot be convirred of embezzlement of merchandise 
of tlic value of the money alleged (30-15657 (40-451 (20]). And the 
embezzlement of property is an, offense separate and distinct from the 
cmhczzlcmenr of the proceeds of (he property. So when an accused 
who was entrusted with cashing certain checks and bringing the pro- 
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ceecls to the owners, cashed the checks and absconded with the pro- 
cectls. and was tried and convicted (j 1 einljc/./lemenl oi the checks, 
the variance was held latal (:io- 1 .-j(irj) (.jo-.j.-,i [eo]). But when the 
accustd is i liarj^ed wiih einhcv/lc nieni ol :i certain stun, he may be 
convicted ol embcz/iitig a part of it (40-451 [23]) (42-21). 


IV. FORGERY 
(See M.C.M. i8oi) 

34. The offenses of forgery and uttering (passing) a forged instru- 
niem are distinct ami sepaiate olienses, but it is the practice in the 
Federal ctntrts tltat winn both olienses are involved iti the same 
traiisaciioji oitly one pettaliy should be imposed (30-1506) (40-451 

35. In establishing a case of forgery it is not enough merely to 
show iliai accused signed another’s name; it must also be showti 
that accused had no authority to do so (30-1567, 1569) (40-451 [29]); 
except tliai if the circumsiauces show guilty knowletlge on the jiart 
of accused in uiiering the forgcil insinnncnt. no fitnher proof is 
recjuired (30-1568, 1569) (40-451 [28} [29]). Falsely personating an- 
other and signing his name is forgery if the signer’s intent is to have 
it received as the instrument of such other person, and it is such 
as to have legal efficacy if genuine. The person whose name is 
forged need not be the one defrauded (44-287) (45-233, 234). 

36. Drunkenness is a defense only where it is sufficient to negative 
specihe intent, and the burden is on the accused to prove that his 
drunkenness prevented his forming the design to defraud (30-1568) 
(40-451 [28]). 

37. Intent to defraud, or to w’ork prejudice to the right of another, 
is an essential element in forgery. The forgery of a pass “with intent 
to deceive” is not a felony. Such offense shoulcl be laid under 
(General) Article 96 (30-1568) (40-451 [26} [28]). The limit of 
punishment now prescribed in the Table of Maximum Punishments 
(M.C.M. 117c) for this offense under Article g6 is dishonorable dis- 
charge, total forfeitures, and confinement at hard labor for three 
years. 

38. Fraudulent intent may be established by circumstantial evi- 

dence. When a [lerson forges a check payable to himself, indorses 
and cashes it, there being no other person who could benefit by 
the transaction, fraudulent intent is presumed (30-1568) (40-451 

M)- 
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39. A person who has possession o£ a forged instrument and at» 
tempts to cash it is presumed to have forged it. Ihus a person 
who cashes forged diecks, tiie diecks ihemscives being in evideiice* 
and there being nothing to rebut the presumption aganisi linn, may 
be convicted of forgery; but when an accused atiants cashing a 
forged clicck but denies that he forged it, and there is no evidence 
as to who coinniiiied the forgery, the accused may be convicted of 
uttering, but not of forgery (30-1509) (40-451 (2^7 j 

40. An instrument bearing severaf signatures, some of which are 
genuine and others forged, is a forged instrument (30-15O9) (40- 
45^ [27]). 

41. When the accused merely issues a “bad” check signed by him- 
seif with his own name, there is no forgery (30-15O9) (40-451 [27]), 
altliough there may be fraud punishable under (Gencrai) Article 9O, 

42. A false recital of facts in a ‘‘flight report” does not constitute 
forgery, neither is it a lesser included offense (45-g39)* 

43. In a prosecution for forgery and uttering certain checks the 
checks themselves should be produced in evidence or their absence 
satisfactorily accounted for. in any event there must be competent 
proof that the checks alleged have been forged and uttered, other- 
wise the record will not support a conviction (30-1569) (40-451 
[27], Sup. 451 [27]). 

44. In a prosecution for the forgery of an instrument specified by 
name (<?. g. a post exchange credit slip), the form of which is pre- 
scribed by War Department regulations, the court may take judicial 
notice of the form and contents of the document and it is not neces- 
sary to set it out in full in the specification (30-1570) (40-451 [26}). 

45. in a prosecution for the forgery of indorsements upon a 
check it is not necessary that the check and indorscmcius be set 
out in full in the specificaiion, but the allegaiious must be suffi- 
cieni to apprise the accuseil ol ih.c character ol the insirunient, and 
the nature and identity of the olleiise charged (30-1570) (40-451 
[26} (42-21). I'hc indorsement of a check is a pan of the instru- 
ment itself, and falsely indorsing the name of the payee of a check 
on the back thereof, with intent to defraud, is forgery (45-138, 139), 

46. A specification charging the uttering of a forged instrument 
should contain an allegation that the accused knew it to be forged; 
but if the accused pleads guilty, the conviction may stand (30-1570) 
(40-454 [ 97 ])- 

47. While it is necessary to allege an intent to defraud, or 
prejudice the rights of another, the person so intended to be de- 
frauded, or prejudiced, need not be named (30-1570) (40-451 [28]). 

48. When a charge of forgery was erroneously laid under Article 
94 (Frauds) and the offense alleged and proved was in violation of 
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Article 93, it was held that the substantial rights of the accused were 
not prejudiced thereby (30-1570) (40-39.1 [a]), 

49. In forgery the forged instrument must be of such a nature 
that “it might operate to the prejudice of another.” A forged letter 
containing nothing which might so operate is not the subject of 
forgery in its technical criminal sense (30-1570) (40-451 [26]), 

50. The actual utterance of a forged instimment, knotving it to 
be forged, necessarily includes a charge of aiteinpting to pass it, 
and proof of the completed transaction will support a conviction of 
the attempt (30-1571). 

V. HOUSEBREAKING AND BURGLARY 
(See M.G.M:, i8od,e) 

51. One who is an accessory before the fact and accepts a part of 
the stolen property, is guilty as a principal in the conunission of 
housebreaking and larceny (30-1572) (40-451 [49]). 

52. Housebreaking is an offense necessarily included in burglary 
(40-451 [15]) (43-189)- Burglary is the breaking and entering of a 
dwelling house in the nighttime with intent to commit a felony 
therein. This is the common law offense, and instances of it have 
been rare in courts-martial. Breaking and entering without criminal 
intent amounts only to a trespass in violation of the general Article 
96 (40-451 [14} [15} [33]); and the breaking and entering must be 
alleged to be wrongful, otherwise no offense whatever will be charged 
(40-451 [31} [34}). Unlawfully entering a “tent dwelling” is not 
housebreaking in violation of this Article, but it is a closely related 
offense punishable under Article 96 which may be substituted with- 
out disturbing the sentence (44-148). 

52a. Mere knowledge by a person that an unlawfui entry and 
larceny is to be committed by others is not sufficient to make such 
person an accessory in the crime unless there is evidence that he 
encouraged, advised, aided or abetted the commission of the offense, 
or entered into the plan (42-24). 

52b. Housebreaking with intent to commit an assault is a lesser 
included offense of burglary with intent to commit rape (43-189). 

52c. An accused was convicted of “housebreaking” and other 
offenses in violation of this Article. He was found in the comjiany 
mess hall late at night cooking food, which was Government prop- 
erty, with apparent intention of eating it. There was no evidence 
of an "unlawful entry” by accused, neither was it shown that there 
were any restrictions as to the hours when members of the com|)any 
could be in the mess hall. The conviction of housebreaking was 
not sustained (43-31 s)- 
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52d, Riotously breaking into a dwelling and destroying prop- 
erty therein in violation of Article g6 is analogous to housebreaking 
and punishable accordingly (43-383). 

53. In a prosecution for housebreaking and larceny, proof of the 
unexplained possession by the accused of a part of the stolen prop 
erty will support a conviction of housebreaking notwithsiantling the 
conviction of larceny is disapproved because of a variance between 
allegation and proof as to ow'nership of the stolen property (30-1572) 
(40-451 [32]). 

I 54. When an entry is charged with intent to commit a specific 

i offense, the intent to commit that offense, or a lesser included one, 

I must be proved (30-1572, 1578) (40-451 [34]) (43-189)- 

VI. LARCENY (See M.C.M. i8og) 

j (Note: Larceny and embezzlement—see sub-head Hi, this Annota- 

i| tion—are now merged in the offense of “stealing.” The new form of 

specification prescribed for both larceny and embezziernent (M.C.M. 

I App. 4, Form 92) is very simple, as follows: "in that (name of 

accused) did, at (place), on or about (date), feloniously steal (de- 
scription of property), value about | , the property of (name of 

owner).” The offense may be committed by trespass or by conversion 
through breach of trust.) 

55. If a person finds personal property under circumstances wliich 
afford a clue to its ownership, and makes no effort to return the 
property to the owner but appropriates it to his own use, he is 
guilty of larceny (30-1573); and the intent of the thief to abandon 
the stolen property after he has used it as long as he desires, is no 
defense to a charge of larceny (30-1487) (40-451 [40]). Larceny may 
be committed through the agency of another, the acts of the agent 
being considered as the acts of the principal (44-148). 

56. When several larcenies are conimitied at different times from 
different persons the value of the stolen articles cannot be aggregated 
for the purpose of making it grand larceny (30-1574) (40-451 [47]) 

(45-463)-* 

57. The unexplained possession of stolen property under circum- 
stances indicating that it has been in the accused’s possession evei 
since it was stolen, coupled with evidence showing that the accusefi 
had the opportunity to steal it, is sufficient to support a conviction 
of larceny. But the mere possession of stolen or missing property, 
when due to the lapse of time, or other circumstances, there is a 
reasonable inference that the holder acquired possession innocently, 
is not sufficient to support a conviction of larccnv (30-1575) (.jo-451 
[37]) (43-^89, 34.1) (46-214). When it is shown that the accused was 

* But the larceny of several articles in substantially one transaction is a single larceny and 
should be charged in one specification (49-18). 




MISCELLANEOUS CRIMES AND OFFENSES 


281 


so drunk at the time of the larceny as to be incapable of forming 
any specific intent, a conviction cannot stand (40-451 [40]). 

57a. Possession of stolen property noraially raises a presumption 
that the possessor stole it; but no such presumption arises when there 
is no proof that tiie property had been stolen by any one, and it was 
not lound in accused’s actual possession (42-364) (44-151), 

57 b, When an accused, while being questioned about the larceny 
of a watch, was seen to make some unnecessary movements in clos- 
ing a door, following xvhicli the watch was found on the ground 
outside the door about three feet away, and accused was showm to 
be the only person who had an opportunity to steal it, the circum- 
stances were held sufficient to establish larceny (43-189, 190). 

58. When several articles are stolen at the same time and accused 
is found in possession of a part of the stolen articles, such fact may 
be considered as tending to show that he stole them ail (30-1575). 

59. Tile mere fact that two accused are joint owners of an auto- 
mobile in tvhich stolen property is found is not sufficient to estab- 
lish the guilt of one of them in the absence of any other evidence 
of his possession of the stolen goods (30-1575, Sup. 1575) (40-451 
[ 49 ])- 

59a. No inference of larceny can be drawn from mere suspicion 
and opportunity to take the property, nor can possession of stolen 
jiroperiy be inferred from the mere presence of the accused when 
the stolen property was recovered from a hiding place revealed by 
another accused charged with the same larceny. When circum- 
stances are relied on entirely to Justify a conviction they must not 
only be consistent with guilt, but also inconsistent with innocence 
(43-31 0 ( 44 - 15 L 290, 291). 

60. A stolen automobile which had been left unlocked was found 
ill the accused’s possession a few hours after the car was taken, a 
few miles distant. The accused was drunk when found. There 
was no evidence of an intention to desert. The evidence was held 
not sufficient to support larceny, but sufficient to establish the lesser 
offense of wrongfully taking and carrying away without the owner’s 
con.sent in violation of Article 96 (30-Sup. 1573) (40-45* [40})- I** 
larceny the purpose of the accused to deprive the owner permanently 
of his property must be shown (40-451 [40}) (42-21, 22, 364). In 
the ordinar)' case the intent to deprive the owner permanently of his 
property is present at the time of the taking, but it is also larceny if 
such intent is formed afterwards (43-12). 

61. The fact that the accused absconded at the time of the larceny 
is a circumstance tending to establish his guilt, but not, alone, suffi- 
cient to support a conviction (30-Sup. 15725) (40-395 [g}). 

(la. A person who, without authority, breaks open a letter which 
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has been entrusted to him to mail, and takes money therefrom, is 
guilty of larceny of the money. It was taken from the constructive 
possession of the owner (30-1576) (40-451 [38]). 

63. The accused was a pro\’Ost sergeant and handled the dis- 
tribution of mail in the guard house. He diii not receive the mail 
direct from the post odice but got it through an orderly from the 
headquarters message center. He was convicted ot taking a letter 
‘‘from the United Slates mail" and stealing two checks therefrom, 
in viola! ion of Article 96 (Genera! Ariiclc). Held that this larceny 
was not "from the United States mail" and that the penalty of the 
civil siaiiue for that ollctise was not applicable, but the punishment 
should be in accord wiiii that prescribed for larceny under Article 
93 (43-239) (44- *5) (48-85). 

64. The value of the stolen property should be alleged in the 
specification, but if not, and some value is proved, the failure to 
allege value is not prcjiulieial to the substantial rights of accused 
(30-* 577) (10-45* [3^*} CT'])- An article having actual value may 
be the subject of larceny although it is kept or used by the possessor 
for illegal purposes (48-137). 

65. If ilicrc is no allegation as to the date of the offense, but 
there has been evidence of ihe date, the court may, in its findings, 
siijqjly the missing date, provided the accused has not been misled 
as to the [>ariicular ollcnse charged (30-1405) (40-428 [10]). When 
the alleged date was "on or about the 15111 day of the month and 
the jiroof showed it to liave been the 71I1, the variance was held 
immaterial (40-451 [39]). 

66. The ownership of property alleged to have been stolen must 

be proved as alleget! and a variance between the allegation and the 
court’s finding as to ownership is fatal although there is no dispute 
as to the identity of the property. And so also, if the court, in its 
finding, excepts the words alleging ownership (30-1579) (40-451 

[43] [45])- Community property of husband and wife may be 
alleged to be owned by the husband (40-451 [33}). But when the 
stolen property was alleged to belong to the wife and it was proved 
that the husband was the owner, the variance was hekl to be fatal 
(40-451 [41}). And when an accused is brought to trial for property 
of the husband, the specification cannot be amended to ^lege 
larceny of the same property of the wife (45-424). 

67. In a specification for the larceny of a check or money order 
the failure to set out its value is immaterial when the amount for 
which it was drawn is shown (30-1577) (40-451 [36]). 

G7a. An accused was convicted of the larceny of a negotiable in- 
strument of the value of $250. The evidence showed that the instru- 
ment taken was a blank check, dated and signed, but not oiherwdse 
completed. Accused wrote the word "Cash” in the space provided lor 



MISCELLANEOUS CRIMES AND OFFENSES sSg; 

the payee's name, filled in the amount as I250, Indorsed It, and re- 
ceiveti :si25o lor it. Held; Not larceny. When taken the insirunient 
was not negotiable and had no appreciable value. Although a com- 
pleted negotiable instrument may be the subject of larceny, an in- 
complete instrument ordinarily is not (45-139). In this case the 
charge should have been forgery. 

68 . A specification alleging that accused did ‘‘on dates unknown, 
feloniously take, steal, and carry away at different times, various 
sums of money, value unknown, the property of soldiers of the 
Sixth Battalion," is too uncertain to charge any specific offense 
ant! will not support a conviction even upon a pica of guilty (30- 
1578) (.jo-428 [10]). 

69. In larceny it is not necessary to allege the ownership of a 
money order j>rovidc(l it is fully described, including the names 
of the remitter and the payee, it being a proper assumption that 
the f)ayee is the owner. In larceny it is immaicrin! uheiher the 
person from whom the property is taken has a general or special 
ownership thereof (30-1577, 1579) (40-451 [35] [41]) (45-12). 

70. A member of an officers’ club was convicted of larceny of 
money belonging to the club. The money was taken from the posses- 
sion of the custodian of the club’s funds and property. The con- 
viction was sustained notwithstanding the accused, as a member of 
the club, claimed co-ownership, since the taking of the money from 
the possession of the club custodian, with the felonious intent to 
deprive the club of the property, was larceny (48-137). 

71. A slight variance between allegation and proof as to the 

value of stolen property is immaterial when not sufficient to change 
the degree of the offense. But a court cannot, by exceptions and 
substitutions, increase the value of the stolen property above that 
alleged, as such action would amount to the conviction of an 

offense more serious than that charged (30-1578) (40-451 [46]). 

72. Where the stolen property {e. g. a watch) is in evidence, its 

inspection by the court properly may be the basis for a finding 

of some value, but not sufficient to fix a value in excess of the 

market value as testified to by an expert. In the absence of expert 
testimony as to the present value of a watch which had been in 
use twenty-five years and which cost, when new, $50, a finding 
by the court that it was worth niore than $20 was held erroneous 
(30-Sup. 1576a) (40-451 [42]). In the absence of competent testi- 
mony as to value, a court may, by inspection of the property, ascer- 
tain that it is of some substantial value but not that it has a specific 
value (43-12,13) (47-178,179). 

73. For other than articles of government issue and similar 
articles whose market value is not readily determinable, the value 
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for consideration in fixing the degree of punishment for larceny 
is market vaiue at the time of the theft (30-Sup. (40-45^ [ 4 "]) 

(47-178, 179). 


VIL MANSLAUGHTER 
(See M.C.M. i8oa) 

74. The military authorities should retain Jurisdiction, if possible, 
in the case of a homicide committed, under color of military au- 
thority, by a person subject to military law (30-1430) (40-432 [2]). 
For distinction between voluntary manslaughter and murder see 
Article 92, Annotation, par. 6c. 

74a. The deatli of a passenger in a military airplane crash caused 
by the pilot’s negligent flying at too low an altitude in violation o£ 
orders, renders the pilot liable to trial for manslaughter under this 
Article (43-271). A homicide caused by the negligent o}>craiion of 
an automobile is manslaughter (43-311). I'he driver and the person 
in charge of the automobile may be charged Jointly for such a homi- 
cide, as the element of intent is not involved (44-63). in order to 
justify a conviction of involuntary manslaughter by the negligent 
discharge of a firearm, the negligence must be “culpable”; simple or 
ortlinary negligence (mere carelessness) is not sufficient (44-100). 
But the conviction of an officer in charge of a demonstration of over- 
head machine gun firing who failed to take the safety precautions 
prescribed by regulations for the protection of troops in observation 
because he regarded them as unnecessary, and by reason of his 
neglect a soldier was killed, tvas sustained (44-190, 191). A homicide 
resulting from an act of simple negligence should be charged, if at 
all, as conduct of a nature to bring discredit upon the military serv- 
ice in violation of Article 96. Such merely negligent homicide is a 
lesser olTense included in a charge of “unlawfully killing through 
culpable negligence” in violation of Article 93 (48-138). 

74b. In a prosecution for manslaughter it appeared that, follow- 
ing a heated argument, the deceased walked toward the accused 
“with raised rifle,” the accused picked up his own rifle, loaded it and 
started to retreat, and the deceased shot at the accused, the bullet 
striking a branch above his head. Accused then shot and killed the 
deceased. Held, that all the elements of a legal self-defense were 
present, anti that the accused was guiltless of voluntary manslaughter 
or any other offense (43-428). 

74c. An essential element of the prosecution’s case in a trial for 
manslaughter, is proof that the person killed was the person named 
in the specification (44-191) ( 46 - 337 » 338)- When the charge is the 
unlawful killing of an unknown person the identity of such person 
must be established by appropriate description in the specification 



MISCELLANEOUS CRIMES AND OFFENSES . 285 

of the charge and corresponding proof in the record of the trial in 
order to inlorm the accused of the offense with which he is charged 
and to protect him from another prosecution for the same offense. 
A specification charging the unlawful killing of “four human beings 
whose names are undetermined” is not sufficient (48-137). 

74d. A homicide committed by “striking X on the head with his 
fist” is involuniary. Such an assault, though unlawful, does not 
amount to a felony, nor is it likely to endanger life, and If death 
results, -it is plainly involuntary manslaughter (44-514) (48-81, 82). 

74 e. When an officer, the leader of a flight of three airplanes, in 
t'iolaiion of regulations led his flight. In close formation, in a dive 
from a high altitude to an altitude only a few feet above the sur- 
face of a lake where he could see several small boats with people in 
them, and one of ihe planes struck and killed an occupant of one of 
the floats, his conviction of involuntary manslaughter was sustained 
Although it was not jiroved which plane hit the deceased, under the 
drcumsiances the acts of the other two fliers did not constitute in- 
dependent intervening causes, and accused’s act should be regarded as 
the proximate cause of the death, regardless of which plane struck 
the deceased (45- s 2, 13). 

74 f. Manslaughter and assault with intent to commit manslaughter, 
committed against two persons by the same act (e.g. a rifle shot which 
killed one and wounded the other), are distinct offenses and it is not 
improper to charge both, but the penalty for only one may be im- 
posed. The maximum confinement for either offense is ten years 
( 45 -» 77 )- 

74g. Words denoting “willfulness” or “intention to kill” are essen- 
tial in a specification or finding of voluntary manslaughter. Without 
such words the charge is involuntary manslaughter only (47-240, 

241). 

VIII. PERJURY 
(See M.C.M. i8oh) 

75. A soldier may be held in the service beyond the expiration 
of ins enlistment for trial by court-martial for perjury committed 
in connection with applications for allotment of pay and family 
allowances, or insurance, and also while awaiting the result of 
Federal investigation with respect to fraudulent use of the mails 
(30-1580) (40-455 [5«])- 

76. The material iiy of perjured testimony cannot be proved by 
the bald statement of a conclusion by a witness that it was material 
(30-1581) (40-395 [23]). The facts and circumstances of the case 
in which the false testimony was given should be shown, in order 
that the court may Judge of its materiality (30-1584) (40-451 [54] 
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[55]). The issues xvhich were involved in ihe trial in which the 
alleged false testimony was given cannot be shown by parol evi- 
dence unless it appears that no record of the trial is available (go- 
1581) (40-395 [25]). 

77. A j)ropcrIy authenticated copy of a court-martial order is 
competent evidence of the charges and specifications involved in the 
case to wiiich the order pertains, and may be accepted for the purpose 
of establishing the materiality of false testimony given in that trial 
(30- i 58 1) (40-395 [20]). 

78. The record of the trial in which the alleged false testimony 
was given is admissible to show the accused’s testimony and its ma- 
teriality, but no part of such record is competent to prove its falsity. 
When such a record was used not only to show accused’s allegedly 
false testimony, but also to show the conflicting testimony of another 
witness who did not testify in the perjury trial, die proceedings were 
disapprovetl (30-1581) (40-395 [20]). 

78a. When an accused testifies in his own behalf upon material 
issues and is acquitted, the acquittal is a complete defense to his 
subsequent prosecution for perjury in so testifying, unless there is 
substantial evidence in the perjury trial in addition to, or differing 
from, that given in the trial in which the accused was acquitted 
(40-451 [53]). But the conclusivencss of the former judgment does 
not extend to collateral matters; and when an officer was actpiiited 
of absence without leave on December 24 and of making a false of- 
ficial report of his absence on that clay, and was subsetjuently tried 
for falsely swearing, at the former trial, that he had signed the com- 
pany morning report on December 24, and the falsity of such testi- 
mony was proved, a conviction of false swearing, in violation of 
Article 96, was sustained (44-238). 

79. Proof merely that the accused has made inconsistent statements 
under oath is not sufficient to support a conviciion of perjury. There 
must be outside evidence to show the falsity of the testimony alleged 
to be perjured; and the testimony of only one witness, uncorroborated 
by other testimony or circumstances, is not sufficient (30-1583; 12-574) 
(40-451 [53]) (48-32, 33). This rule applies also to the offense of 
false swearing (see pars, 82 and 82a, infra) (48-143). 

79a. A witness who, before the end of the trial, corrects his earlier 
and false testimony, purges himself of the offense and cannot be 
convicted of perjury (42-22), unless it is obvious that his initial tes- 
timony was deliberately and wilfully false and corrupt (U. S, vs. 
Norris, 300 U. S, 564), (44-12, 13), 

80. A specification which alleges that the accused, having taken an 
oath that he “would swear” that certain written testimony by him 
subscribed was true, which said testimony was material and false, is 
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fatally defective because the allegation is, in effect, that the accused 
would (in the future) swear to testimony already subscribed by him 

(so- *585) (40-45* [52]). 

81. Statutory perjury, as disiinguishetl from the common-law 
offense, is dtargcable under (General) Article 9G and not Article 93 
(30-Sup. 158a) (40-451 [52]). Statutory perjury (see U. S. C. title 18, 
sec. 231) is tlie giving of false testimony under oath “before a com- 
petent tribtinal officer, or person, in any case in which a law of the 
United States authorizes an oath to be administered.” False testi- 
mony given under oath before a board of officers appointed to in- 
vestigate the death of a soldier, a retiring board, a board appointed 
under Article 105 (Injuries to Property— Redress of) or any board 
auihori/cd to examine witnesses under oath, is statutory perjury (30- 
1582, Sup. 1582) (40-451 [52]). Solicitation to commit perjury is an 
offense in violation of Article 96 although the perjury may not have 
been actually committed (47-298). 

82. False swearing, which is a lesser included offense in perjury 
and statutory perjury, consists of giving false testimony under oath 
before an investigating officer, or board, not authorized by law to 
examine witnesses under oath, or the giving of false testimony not 
materia] to the issues in a judicial proceeding. It is punishable 
under (General) Article 96 (12-147; 30-Sup. 1582) (40-451 [52]). 

823.“ A charge of false swearing must be snpj>or!cd by proof of the 
falsity of the staicnicni made and this proof is not made Itv showing 
mere contradictory statements made by accused. The making of con- 
tradictory statements may be, in itself, a military offense, but it is 
not false swearing, and is not included in false swearing (42-2 iG) 

(48-143) (49-75) • 

83. False testimony before an illegally constituted court is not 
perjury (30-1358). In a trial for perjury alleged to have been com- 
mitted before a court-martial, sufficient evidential facts must be 
adduced to show that such court-martial was legally constituted and 
organized and had jurisdiction to try the case in which the alleged 
false testimony was given. Such facts, as to a court-martial, may not 
be supplied by judicial notice (47-179, 180). 

IX. RORBERY 
(See M.C.M. i8of) 

84. The offense of robbery incliidc.s all acts of violence involved 
in the rolibcry and the accused should not be charged with an assault 
in addition to the robbery when there was a continuity of offenses 
making the several acts only one crime (30-Sup. >58517) (40-428 [5]). 
A.ssault with intent to do bodily harm is a distinct offense, not in- 
cluded in robbery (30-1450) (40-451 [59]). So, under a charge of 
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robbery, the accused may be convicted of a simple assault, which 
is an included oficnse, but he may not be convicied of assault with 
intent to do bodily harm. Wrongful taking is a lesser included 
oilense in robbery (40-Su]). 4^1 1 [59]). 

85. One who accompanies oiliers on an expedition the object of 
which, as known and assented to by him, is the robbing of pedestrians, 
who without protest or active participation, siantis by during several 
"hoid-ups” and shares in the proceeds, is guilty of robbery (40- 
451 [68]) (44-284, 285). 

86. In robbery, as in larceny, the ownership of the property taken 
should be alleged, but failure to do so will not necessarily alleci 
the validity of the proceedings (go- 1588) (40-451 [56}). 

87. A statement by the accu.scd to the party robbed, at the time 
of the robbery, that he would leave the property (an automobile) 
at a certain place, is not conclusive evidence that there was no 
intent 10 deprive the owner permanently of his projicriy, and the 
question of intent being one of fact, a conviction of robbery in 
such case may stand (30-1586) (40-451 [57]). An offer to return the 
stolen property upon payment of money in the nature of ransom, is 
tantamount to an intention permanently to deprive the owner of his 
property (46-65). 

88. Proof that the property was taken from the immediate presence 
of the victim is sullicieni to support an allegation iliat it was .taken 
from his person (40-451 [58]) (44-191,-192). Larceny from the per- 
son {e.g. pocket-picking) is a lesser included offense in robbery (40- 
451 C59]); but receiving stolen goods is not (40-451 [60]). 

89. When an accused was charged with robbery “by force and 
violence and by putting him in fear” and the court found him 
guilty except for the words “by force and violence, and”, it was 
hdd sullicient because robbery may be committed either by force 
and violence or by pulling in fear (40-451 [61]). 

89a. Two robberies of separate persons at one time and liy use 
of the same act of force, although they may be specified separately 
in the charges, should be treated as a single offense for the purpose 
of fixing the penalty (43-187). 

X. SODOMY 
(See M.C.M. i8oj) 

90. The specification need not allege in detail the acts which 
consiiiiucd the oliense. It is sullicicni if the accused is apprised of 
the oliense intended to be charged (30-1591) (40-451 [63]); but 
when the particular manner in which the crime was commiiied is 
alleged, a material variance in the proof will be fatal to the pro- 
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ceedings (30-1592) (40-451 [64}). The offense is not limited to any 
particular type of sexual connection (45-339). 

91. Direct proof of penetration is not essential, it may he inferred 
from ifie facts siiown. The offense, including penetration, retjuircs 
strict proof, but circumstantial evidence mav he suflicient (30-159^)) 
(40-451 [64]). But when circumstances are relied upon entirely, they 
must not only be consistent with guilt but also inconsistent with 
innocence (43-143). 

92. One who is present and aids in the commission of sodomy, 
though he does not personally commit the offense, is guilty as a 
principal (30-1590) (40-451 [64]). 

93 An uncontrollable desire for the particular form of unnatural 
intercourse charged is not a legal defense (30-1590) (40-455 [64}) 
(43-34!). But, more recently, this rule ivas modified 10 conform to 
the rule prescribing the test for mental responsibility in M.C.M. 
iio6 (page 121) as follows; “A person is not mentally responsible for 
an offense unles.s he. was at the time so far free from mental defect, 
disease, or derangement as to be able, concerning the particular acts 
charged, both to distinguish right from wrong and to adhere to the 
right” (43-383). Under this rule it was held that a sodomist who 
“was decidedly homosexual and could not control the impulse for 
unnatural sexual relations,” but “could however desist from the act 
when in fear of detection.” was mentally responsible, anti his convic- 
tion was sustained (43-384). Evidence of prior acts with the same 
party is admissible to show the inclination of the parties for each 
other, but evidence is not admissible of sodomy committed with per- 
sons other than the one involved in the case on trial (44-13). 

93t7. Attempt to commit sodomy is a lesser included offense in a 
charge of sodomy (40-Sup. 451 [64]). 

94. When the specification charges the commission of the offense 
with a certain named person, and the court, by exceptions and 
substitutions, finds the accused guilty of sodomy "with an unidentified 
man” or a person different than the one specified, the variance is 
fatal (30-1592) (40-451 [65]). But when the identity of the partici- 
pant is not known, a specification charging the offense with a person 
unknown will be sufficient 40-451 [63}). 

« « • « 

ARTICLE 94. Frauds Against the Government. Any person 
subject to miVtary law who makes or causes to be made any claim, 
against the United States or any officer thereof , knowing such claim 
to be false or fraudulent; or 

Who presents or causes to be presented to any person in the civil 
Of military service thereof, for approval or payment, any claim 
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against the United Stales, or any officer thereof, knowing such claim 
to be false or fraudulent; or 

Who oilers into any agreement or conspiracy to defraud the 
United Stales by obtaining, or aiding others to obtain, the allowance 
or payment of any false or fraudulent claim; or 

Who, for the purpose of obtaining, or aiding others to obtain, the 
approval, allowance, or payment of any claim against the United 
States or against any officer thereof, makes or uses, or procures, or 
advises the making or use of, any writing or other paper knowing 
the same to contain any false or fraudulent statements; or 

Who, for the purpose of obtaining, or aiding others to obtain, the 
approval, allowance, or payment of any claim against the United 
Stales or any officer thereof, makes or procures, or advises the making 
of, any oath to any fact or to any writing or other paper knowing 
such oath to be false; or 

Who, for the purpose of obtaining, or aiding others to obtain, the 
approval, allowance, or payment of any claim against the United 
Stales or any officer thereof, forges or counterfeits, or procures, or 
advises the forging or counterfeiting of any signature upon any 
writing or other paper, or uses, or procures, or adr'ises the use of any 
such signature, knowing the same to be forged or counlerfeiled; or 
Who, having charge, possession, custody, or control of any money 
oj other property of the United Stales, furnished or intended for the 
military service thereof, knowingly delivers, or causes to be delivered, 
to any person having authority to receive the same, any amount 
thereof less than that for which he receives a certificate or receipt; or 
Who, being authorized to make or deliver any paper certifying the 
receipt of any property of the United States furnished or intended 
for the military service thereof, makes or delivers to any person such 
writing, without having full knowledge of the truth of the statements 
therein contained and with intent to defraud the United States; or 
Who steals, embezzles, knowingly and willfully misappropriates, 
applies to his own use or benefit, or wrongfully or knowingly sells or 
disposes of any ordnance, arms, equipment, ammunition, clothing, 
subsistence stores, money, or other property of the United States fur- 
nished or intended for the military service thereof: Provided, That 
any person, subject to military law, who commits larceny or em- 
bezzlement with respect to property of the United States, furnished 
or intended for the military service thereof, or with respect to other 
property within the punnew of this article, steals said property within 
the meaning of this article; or 

Who knowingly purchases or receives in pledge for any obligation 
or indebtedness from any soldier, officer, or other person who is a 
part of or employed in said forces or service, any ordnance, arms, 
equipment, ammunition, clothing, subsistence stores, or other prop- 
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erty of the United States, such soldier, officer, or other person not 
having lawful right to sell or pledge the same; or 

Who enters into any agreement or conspires to commit any of the 
offenses aforesaid; 

Shall, on conviction thereof, be punished by fine or imprisonment, 
or by such other punishment as a court-martial may adjudge, or by 
any or all of said penalties. If any person, being guilty of any of the 
offenses aforesaid or loho steals or fails properly to account for any 
money or other property held in trust by him for enlisted persojis or 
as its official custodian while in the military service of the United 
States, receives his discharge or is dismissed or othenoise separated 
from the sewice, he shall continue to be liable to be arrested and 
held for trial and sentence by a court-martial in the same manner 
and to the same extent as if he had not been so separated therefrom. 
(As amended by S.S.A. ’48, eflective Feb. i, 1949.) (See M.C.M. 181.) 

ANNOTATION 

Pars. 


1. False Claims 1-4 

IL Stealing — Misappropriation —■ Misappli- 
cation 5-27 


HI. Other Frauds Against the Government 28-32 
IV, Liability After Separation from Service 33-38 

i. FALSE CLAIMS (See M.C.M. 181a, b) 

1. Making a false claim against the Government, in violation of 
the first clause of this Article, is a distinct act from the presentation 
of such claim in violation of the second clause. Also the fourth clause 
of the Article may be violated when the claim itself is valid but the 
paper by which it is presented contains a false statement (e.g. an 
officer’s pay voucher which falsely represented a certain person as his 
wife, although he was entitled to the amount claimed on other 
grounds of dependency). The gist of the offense under the fourth 
clause is not that the claim is false, but that the statements are false 
(45-424, 425). In such case, when the accused is charged with pre- 
senting a false claim, and the specification charges the making of a 
false statement in connection therewith, a conviction of “wrongfully 
making a false statement” in violation of Article 94 may be sustained 
(46-65).^ 

2. An officer who, by collusion with a contractor, certifies to the 
reccijn of good.s not received, is guilty of a violation of this Article 
(12-138). I’aymcnt by a di.sbursing officer of an unfounded daini 
(e. g. “flying pay” based upon claimant’s ccrtificaic as to flying kntiwn 

A* But not so if the specification alleges only the presenting ol a false claiaj without any 
allegation as to false statements (49-72). 
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by the disbursing officer to be untrue) would subject the disbursing 
officer to jjrosccitiion under this Article (40-1076). 

3. Dii|jlication of pay vouchers is a violation of this Article (12- 
138), and the fact that the accused liad an agrcenicni that the first 
voucher was not to be prcscmctl, but merely lieki until tiie accused 
could substitute other security, is no defense (12-503) 

4. If an officer claims allowances, as for a married man under 
the belief that he is legally married, he is not guilty of making a false 
claim even though his marriage was in fact illegal and void (30- 
J 5 H 0 {40-452 [ 7 ])- 

11 . STEALING-MISAPPROPRIATION-MISAPPLICATION 
(See M.C.M. i8ih) 

5. Linder this Article, as amended, as in Article 93, larceny and 
embe/rlement are merged into the crime of stealing. Failure or re- 
fusal to turn over public funds when ordered to do so by competent 
authority, is prima fade eniberzlement, and the burden is upon the 
accused to justify his action and not upon the prosecution to show 
what has become of the funds (12-138, 139; 30-1528) (40-452 [3}). 

6. When an accused was charged with embezzling money from 
the Post Signal Fund under Article 93, and another sum of money 
from the United States under Article 94, and by reason of his 
commingling of the funds the amount embezzled from each could 
not be definitely determined, a conviction of embezzlement of un- 
known sums in violation of Articles 93 and 94, respectively, not 
exceeding the amounts stated in the specifications, was sustained 
(43-383). Physical possession of the property in question by the em- 
bezzler is not an essential element of embezzlement. He may have 
custody only (45-280, 281). Stealing of property of the Army and 
.Air Force Exchange Service may be charged either under Article 93 
or Article 94 (47-296). 

7. Embezzlement of funds furnished or intended for the military 
service i.s chargeable under this Article and its application thereto 
is not allccted by the enactment of subsequent civil statutes. Em- 
be//lenient of other public funds is chargeable under Article 93 
(Various Crimes) (12-140, 144; 30-1529) (40-451 [16]). 

8. A company commander who, without authority, sells supplies 
issued and intended for ihe military service either to himself or 
another, is guilty of embezzlement (30-1528) (40-452 [3]). 

9. Under a charge of wrongfully selling Government military prop- 
erty in violation of this Article there must be direct evidence of the 
character and ownership of the property as alleged, or evidence from 
which a reasonable inference of such character and ownership can 
be drawn (46-339). 



MISCELLANEOUS CRIMES AND OFFENSES 


293 


10. Money delixered to a company commander with which to pay 
the members ol hi.s com[)any remains the property oi the United 
States until paid to the men; and if a company connnander does not 
pay the money over to his men when tiue, and he has not been 
constituted by them as their agent for the purpose of its collection 
or custody, it constitutes a prima facie case of embezzlement in viola- 
tion of this Article (30-1528) (40-452 [3]). 

11. Motion picture coupon books are not property “‘furnished and 
intended for the military service” within the meaning of this Article. 
Their embezzlement is punishable under Article 93 (30-Sup. 1533) 
(40-452 [8]). 

12. The making of a false claim against the Government in viola- 
tion of Article 94 is not a minor offense punishable under Article 
104, and purported disciplinary punishment under the later Article 
does not bar trial by court-martial for the same offense (44-192). 

13. The value of an article of Government property issued for use 
in the military service is that given in the price list published by 
the War Department of which the court will take iiulicial notice 
(30-Sup. « 533 )- when a soldier was charged with embezzling a 
pistol, value 1 14. (15, and the court, by excejitions and substitutions, 
found him guilty of cmhcz/ling a pistol, value $22.60, which was 
the correct hgurc, it was held that since ilic maximum punishment 
for embcz/lemcni of property worth $22.60 exceeds that lor em- 
bczzlemem of property worth $14.65, the court was not justilied in 
making the change, and that the record would support a conviction 
of embezzlement of property of the value specified only (30-1530) 
(40-452 [5}). When the property in question is salvage and reclaimed 
items no longer in serviceable condition, the rule that the Govern- 
ment price list governs cannot be followed (47-297). 

14. Larceny of property of the United States furnished or inienfied 
for (he military service is a violation of this Article (12-139). 
proof must be as comjilcte as in ordinary cases of larceny. Evi- 
dence merely that an article of military property (pistol) which 
had been issuctl to the accusctl, was missing after he descried, is 
not jiroof that he stole it (40-452 [9]). 

15. In order to .support a conviction of larceny under this Article 
there must be evitlence .sufficient to justify at least an inference 
that the stolen article was the property of the Uniictl States fur- 
nished or intended for the military service (30-Sup. 1533) (40-452 
[13]) (48-34, 35). Such inference may, in some cases, be drawn from 
the circumstances, as when the stolen property consisted of cigars, 
candy, and sugar, and Government ownership of the sugar and candy 
was definitely established, and it was shown that the cigars were 
taken, with the candy and sugar, from a Government store house, the 
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court was held justified in finding that the cigars also belonged to 
the Government (30-1533) (40-452 [13}). 

lO. When an accusetl was convicted of the larceny of government 
military shins and underwear, and goods similiar to those specified 
were found in his possession, but there was no proof that any shins 
and untlerwear had been lost by the government, and no other 
proof that any larceny had been committed, the evidence was held 
insufficient to support a conviction (30-1533) (40-452 [is]) (44- 
290, 291) (47- 

17. In a prosecution for larceny of “groceries”' under this Article, 
proof dial the accused was a cook and had access to the jdace where 
such supplies were kept, and that ordinary commercial articles 
similar to those missing were found in a house where the accused 
lived, but not occupied exclusively by him, was held not sufficient 
to establish guilt. In another case when articles, similar to those 
alleged to have been stolen, were fouml in the accused’s j>osscssion 
more than a year after the supposed theft, and there was no [iroof 
that the accused ever had access to the missing property, and the 
date and amount of the government’s loss were indefinite and 
uncertain, it was held not sufficient to support a conviction (30-Sup. 
1533) (40-452 [10], 395 [9]). 

18. Under a specification charging the larceny of “beef, butter, 
and pork,’’ a finding of guilty of larceny of "subsistence supplies” 
was held to be an improper substitution, being a separate and 
distinct offense from that charged (30-Sup. 1534) (40-452 [15]). 
Under a specification charging the larceny of a “Thompson sub- 
machine gun SN 32705” a finding of guilty of the larceny of a 
“Thompson submachine gun,” omitting the number, was held to be 
improper (45-180). 

19. To constitute “carrying away,” it is not necessary that the 
property be compleiely removed from the place where it was kept. 
When the evidence sliowcd that the accused started to remove it 
with larcenous intent, but, upon discovery, dropped it and fled, 
it was held sidficieni (30-1533) (40-452 [n]). 

20. Wltere larceny of private property is charged under Article 93 
(Various Crimes), the court cannot substitute larceny of govern- 
ment property in violation of Article 94 because the latter offense 
contains vital elements not included in the former (30-1533) (40- 
451 [43})* Government ownership of the stolen property is essential 
to constitute larceny under Article 94, and if the court, in its findings, 
excepts the words alleging such owmership, and still finds the accused 
guilty of a violation of this Article, the conviction is illegal and 
ol no dfcct (30-1534) (40-452 [13]). 

21. The larceny of Government property may be charged under 
Artide 93,. but if so charged neiihej: the court nor the reviewing 
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aiitliority can substkuie a violation of Article 94, because the larceny 
oi properly oi liie liniied Slates, lurnished and iniendcd lor the 
niihiary service, is an olicnsc containing elcnicnis which are not in- 
cluded in die ofiense ol simple larceny punishable under Article 93, 
and die oliense thus substituted could not be a lesser olieiise in- 
cluded in the one charged (30-1534) (40-451 [43]). 

22. To “misappropriate” means to devote to an unauthorized 
purpose. The word is used in Article 94 to cover acts not included 
in larceny or embezzlement, consetjueiiily the olienses ol larceny 
or embezzlement are not included in a charge of miappropriation 
(30-Sup. 1535); but misapprojiriation may be a lesser included 
ofiense in a charge of larceny (30-1535) (40-452 [tS]). The term 
“misapplication” applies when the property is wrongfully used for 
the accused's own benefit. Both misappropriation and misapplica- 
tion may include instances where the property involved was not 
entrusted to the accused’s control or supervision. A person who 
makes wrongful and unauthorized use of Government property may 
be guilty of the misappropriation or misapplication of such property 
in violation of this Article, whether he obtained coiuroi of it right- 
fully or wrongfully (44-236, 237). And one who makes unauthorized 
use of a Government vehicle for his sole benefit has effected a con- 
version rendering him liable even for loss or damage which due 
care could not have prevented (44-472). But the conviction of a 
soldier of misappropriation of a Government truck which he drove 
upon an authorized trip after he had been relieved from duty as a 
“stand-by” driver, in which the vehicle was damaged, was disapproved 
(48-83, 84). 

23. When vehicles alleged to have been misappropriated are spe- 
cifically described in the specification, those proven to have been 
misapj)lied must be identical with those described (47-12). Using a 
Government military car for personal purposes in direct violation of 
orders is a violation of this Article (43-271, 272). 

24. A misappropriation under this Article need not be to the 
personal benefit of the accused. The unauthorized use of public 
property for the lienefit of persons not belonging to the military 
service is chargeable as a misappropriation of government property 
by the military person responsible for such misuse, even though such 
action was sanctioned by higher anthority, or had been customary 
at the particular post (12-138) (44-236, 237). 

25. The misappropriation of private property is not a lesser 
offense included in a charge of misapprojiriation of government 
property under Article 94 (30-1448) (40-452 [23}). 

26. The specification must contain some allegation, express or 
implied, that the misappropriation was committed with guilty 
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knowledge or Intent (30-1535) (40-452 [i 7 ])» An officer who was 
custodian ol an ollicers’ dub sold a typewriter assuming that it was 
club property, it was in tact Governnieni property. A conviction of 
“wrongiully, and without proper authority, selling a typewriter, prop- 
erty oi the U. S. furnished and intended tor the nniitary service” 
was sustained. It was shown that the accused was not authorized to 
sell club property, consequently his act was wrongful whether it was 
club property or property of the U. S. (46-338, 339). 

27. A quartermaster sales officer failed to report four sales slips 
which were produced by customers. He had subsiituicd checks re- 
ceived in payment of the sales for cash taken from the daily sales o! 
the commissary. Thus the cash which was extracted from the pre- 
scribed channels came under the accused’s coniroL I’he accused re- 
mained silent. His conviction was sustained. When a prima facie 
case is made out, the burden is on the accused to rebut it if he 
would avoid the consequences (44-421, 422). 


HI. OTHER FRAUDS AGAINST THE GOVERNMENT 
(See M.C.M. 181) 

28. The following are instances of violation of this Article: Will- 
fully inducing another to make a Irauduleiii lease ol premises to the 
Untied biatci. lor public purposes; forgery ol a discharge ceriilicaie 
and Imai staiement; and ialsilying entries in the company cioihing 
accounts (12-139). 

29. Larceny, and wrongful sale, of the same Government property 
are distinct ollenses in violation of Article 94 and may be so charged 
(44-13). Also larceny of Government property in violation of Article 
94, and attempted sale of the same property in violation of Ar- 
ticle 96 are separate ollenses and may be so charged (44-288). 

30. A specification alleging merely that accused made a false oath 
or ceriilicaic to a docunieiu, without any averment that it was done 
for the ]>urpose ol making, or causing to be matle, a false claim 
against the government, does not charge a violation of this Article 
( 3 o-« 53 ii) (40-455^ 

31. Under a charge of wrongfully selling Government property 
in violation of this Article, the accused cannot be convicted of wrong- 
fully pledging it, the latter being a separate and distinct oficiise 
from that charged (30-1535) (40-452 [21}). Wrongful sale does not 
include permitting others to sell (48-189, 190). 

32. The offense of unlawful purdiase of Government property 

(e.g. buying a Government pistol from a sohlier) is cUstinci from that 
of unlawful receiving in pledge, and the lauer is not included in 
the former (42-22). ■ 
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IV. LIABILITY AFTER SEPARATION FROM THE 
SERVICE 
(See M.C.M. 181k) 

33. A soldier was tried and convicted of a violation of Article 93 
committed in a former enlistment. The offense could have been laid 
under Article 94. It is a general rule that, except for offenses specified 
in the concluding clause of Article 94, court-martial jurisdiction 
ceases on discharge from the service, and that Jurisdiction as to 
offenses committed during an enlistment from which the soldier has 
been discharged is not revived by his reentry into the service. On 
the question whether it would be proper to treat the instant case 
as a violation of Article 94, thus retaining the jurisdiction, 'it was 
held that such action would be prejudicial to the rights of the 
accused, and the conviction was disapproved (47-295, 296) (M.C.M. 
78b). 

34. In habeas corpus proceedings brought by a discharged soldier 
charged with certain violations of this Article while in the service, 
tlie accused contended that before he could be held for trial by court- 
martial the facts must be proved, but the U. S. District Court held 
that “on a review of this sort, the function of the civil court is purely 
to determine whether the court-martial has Jurisdiction," and the 
writ was dismissed (45-443). 

35. A soldier is liable to trial by court-martial for a violation of 
this Article after his dishonorable discharge and while serving a 
sentence to confinement for another offense, provided the statute of 
limitations has not run (12-139, 172). A discharged soldier brought 
to trial under this Article and acquitted is not entitled to pay for 
the period spent In confinemcnL awaiting trial and final action 
(12-140). 

36. An enlis'ed man who, while acting as company clerk, falsified 
certain pay cards am! final statements which resulted in a duplica- 
tion of liis own pay, was held amenable to trial by couri-niariial for 
such offense after liis discharge from the service (30-1327) (40-452 
[»]). 

37. A former soldier tried and convicted of a violation of this 
article and sentenced to confinement in the U. S. Disciplinary 
Barracks, should be treated as a “garrison prisoner" rather than as 
a “general prisoner” (30-1615) (40-p. 984). 

38. Clothing issued to a soldier and charged to his clothing ac- 
count coniinucs the property of the Uniictl States so long as the 
soldier remains in the service. Upon his tlischarge, such clothing 
as he is allowed to retain becomes his personal property (30-1873) 
(40*i479)» 
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ARTICLE 95. Conduct unbfcoming an officer and gentleman. 
Any officer or cadet who is convicted of conduct unbecoming an 
officer and a genllemaii shall be dismissed from the service. (See 
M.C.M. 182. See aiso A.W. 44 which, in time of war, authorizes re- 
duction to ranks). 


ANNOTATION 

Pars. 

I. In General i-6h 

IL Relations with Officers and Men .... 7- 10a 

III. Cheating ..... 11-12 

IV. Drunkenness and Disorderly Conduct .. 13- 15a 

V. Financial Affairs i6-24a 

VI. False Official Reports or Statements 25-29b 
Vll. Domestic Relations 30-33 


I. IN GENERAL 
(See M.C.M. 182) 

1. The mandatory sentence of dismissal indicates that this Article 
is intended to he applied only in cases where the contluci has been 
disgraceful and manifestly unfitting both an oOiccr and a gentleman 
and such as to exhibit him as unworthy to hold a commission in 
the army. Slightly disreputable acts should not be charged under 
this Article (12-140). 

2. U is not necessary that the conduct be connected with, or 
directly afTect, the military service. It is enough that it is morally 
wrong and of a nature to dishonor or disgrace the odendcr, or 
compromise his character as an officer (12-140). Breach of trust, of- 
ficial, semi-offtcial, or personal, is conduct unbecoming an officer and 
a gentleman (43-13). 

2a. Article 95 includes acts punishable by any other Article if they 
amount to conduct unbecoming an ollicer and a geiuleman; and it 
is not legally objectionable to charge identical acts as violations of 
both Article 95 and some other applicable Article. Thus an officer 
wdio embezzles military property violates both Articles 95 and 94 
(44-344, 345). See also paragraph 13c this Annotation. 

3. The purpose of charges under this Article is to obtain the 
judgment of a court-martial as to whciher the accused .should be 
dismissed from the .service. No other, or additional, punishment is 
authori/cd itndcr this Article. If other offenses are involved, they 
should be charged under their appropriate Anidcs in order that 
such additional punishment may be awarded as may be warranted 
(12-489. r,f)2). 

3a. Dismissal is the only punishment authorized for a violation 
of this Article. The court may not, by exception and substitution 
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of another Article, increase the punishment for the oilense originally 
charged (42-215)0 But see ArL 44 as 10 reduction to ranks in time 
of war. 

4. A finding- of guilty of “‘‘conduct to the prejudice*' etc., under 
Article 96 is sanctioned under a charge of “‘conduct unbecoming” 
etc., under Article 95, but such procedure should not be resorted 
to for die purpose ol relieving the accused of his due share of cuipa- 
bilily (12-557). 

5. A sentence dismissing a temporary officer who is a retired en- 
listed man of the regular army does not deprive him of his retired 
status (go-318). 

6. The following have been held to constitute violations of 
Article 95: Preferring false charges against another; attempting to 
induce anodicr to join in a fraud on the government; corruptly 
attempting to influence the vote of an ofliccr in a matter before the 
post exchange council; niisa])[)ropriaiing subsistence supplies; viola- 
tion of a pledge to abstain Irorn the use of intoxicants; drunkenness 
ant! disorticriy conduct in uniform in a public place; fighting, while 
drunk, with another officer in the presence of other officers and 
soldiers; gambling with enlisted men, or visiting a disreputable 
gaming house and gambling with gamesters (12-141); ‘‘hit-and-run” 
driving (40-453 [20}). Using marked cards, by an officer, in a game 
of poker for stakes, with intent to defraud his fellow players, is a 
flagrant violation of this Article (44-140). Larceny, although ordi- 
narily charged under Article 93, may be charged under Article 95; 
but if charged under this Article alone, dismissal is the only penalty 
that can be adjudged (44-381, 382); and the court may not, by the 
substitution of Article 93, increase the penalty. See paragraph 3a, 
this Annotation. An officer who, without authority, changes his own 
efficiency record from “satisfactory” to “superior,” and adds thereto 
an authorization for a decoration, is guilty of deceitful conduct in 
violation of this Article (45-89). 

6a. Soliciting of funds by an officer from civilians in return for 
securing employment for them in the War Department is a viola- 
tion of this Article (42-365). The “sale” of military privileges, 
.such as a furlough, to an enlisted man by an officer is a violation 
of both Articles 95 and 96 (43-239). 

6b. Any disorderly or violent conduct of a disreputable character 
in public by an officer is a violation of this Ankle (43-13). In mili- 
tary law' a house of prostitution is a public place (44-288). A “public 
place” is a place frequented by the public, or some of the jtublic, 
or a place open to public view'. It need not be a place available to 
the whole public, as an inn, a common carrier, or a public way or 
park. Thus a cafe is a public place, also an armory, a dispensary, a 
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porch visible from a public road, a hotel room, or the bar of ah 
officer’s club (46-339). 

6c. Indecent remarks by an officer referring to the wife of an- 
other officer who is not present, is conduct in violation of this 
Article (43-14). 

6d. Appearing in public in improper uniform, wearing iiii- 
auihorized insignia, wrongfully representing himself to have an 
official status which he does not have, and the preparation and 
presentation of a purported official letter, is conduct in violation of 
this Article (43-312, 313). The wearing of unauthorized insignia, 
service ribbons or decorations, by an officer, with intent to deceive, 
for personal gain or advantage not necessarily pecuniary, or for per- 
sonal aggrandizement, social or otherwise, is a violation of this Ar- 
ticle (44-100, 422). 

6e. Soliciting and accepting a large sum of money by an officer 
from a Government contractor with whom he has official relations, 
under circumstances indicating that the money would not have 
been advanced if the officer had not been in an official position to 
benefit the contractor (in other words “a bribe”) is dishonorable 
conduct in violation of this Article (43-343). Solicting and accepting 
money by an officer from civilians with whom he has official relations, 
under color of loans ivhich are not repaid, is a violation of this 
Article (45-54, 55). 

6f. Occupying a hotel room, by an officer, without registering, with 
intent to defraud, is a violation of this Article (44-63). 

6g. An officer was convicted of being “drunk and asleep in uniform 
while on duty” in violation of Article 95. It was not proved that he 
was drunk. The language remaining in the specification if the words 
"drunk and” are excepted, does not charge an offense without adding 
an allegation that such conduct was “wrongful,” “unlawful,” or the 
like. Conviction disapproved. (44-380, 381). 

6h. The disclosure by an officer who had the duty of censoring 
soldiers’ mail, of the contents and authorship of such mail, to other 
soldiers of the same organization, is a flagrant violation of the 
uTiters’ right to privacy, and a breach of trust constituting a viola- 
tion of this Article (45-281). 

II. RELATIONS WITH OFFICERS AND MEN 

7. Abusive language towards a superior officer may be an offense 
under this Article, but it must be a more serious offense than the 
disrespect which is the subject of Article 63 (12-488). 

8. Striking a soldier as a punishment for a dereliction of duty 
is an offense against military law punishable under this, or the 
96th (General) Article according to the seriousness of the case (30- 
1490) (40-453 [3]). 
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9. Borrowing money from an enlisted man, while it may consti- 
tute a violation of Article 96, is not regarded as a violation of the 

95 th Article unless some moral delinquency on the part of the 
officer concerned is involved (30-1491) (40-353 [5}) (43-313). Also 
see paragraph 6a, this Annotation, as to sale of privileges to enlisted 
men, and Article 96, Annotation, par. 4a. 

10. Drinking intoxicating liquor in the presence of enlisted men 
in a public place may constitute, for an officer, a violation of Article 
95; but to drink liquor with an enlisted man is, per se, no more dis- 
graceful than to drink with another officer, and, if done in private, 
and no disorderly conduct is involved, the offense, if there be any, 
constitutes a violation of Article 96, and not of Article 95 (30-1464) 

(40-453 [9}) (43-342). 

10a. Selling intoxicating liquor by an officer to enlisted men in 
violation of orders and at exhorbitant prices, is a flagrant violation 
of this Article (45-234)- But a single isolated sale of one bottle of 
whiskey by an officer to a soldier, at the soldier’s request, is not an 
offense of such serious character to warrant a conviction under 
Article 95 (46-123). 

III. CI-lEATING 

1 1. When an accused student officer at a service school was charged 
with submitting, as his own work, matter copied from the paper of 
another officer, and the evidence showed merely that, during an 
examination, the accused looked in the direction of the other officer 
several times, and that their respective papers bore no similarity, it 
was held that the evidence not only failed to sustain the charge but 
actually disproved it (30-1492) (40-453 {7]). 

12. The fact that an officer is a volunteer student in a course of 
instruction in which he is detected in cheating, is no bar to his pros- 
ecution under this Article (30-1492) (40-453 [6]). 

IV. DRUNKENNESS AND DISORDERLY CONDUCT 

13. Drunkenness, without any allegation or proof of disorderly 
conduct, may constitute a violation of this Article; but drunkenness 
in the privacy of one’s own quarters, without publicity or disorder, 
or slight intoxication without any disorderly conduct, are violations 
of (General) Article 96 rather than Article 95 (30-1493, Sup. 1463 a, 
1493) (40-453 [12]) (43-238). When there is no evidence that ac- 
cused’s conduct was of the reprehensible character violative of Article 
95, the record will be sufficient to support a conviction under Article 

96 only (40-453 [S] [10] [11}) (43-64» 99)- 

13a. In the case of an officer who was convicted of being so drunk 
and disorderly, in the presence and hearing of several persons, as to 
disgrace the military service, in violation of Article 95, the evidence 
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shoxved that accused was drunk and used vile language to strangers 
in a hotel dining room in vSouih America, and that he reported for 
duty in South America, in the presence of several persons, in an in- 
toxicated condition. The conviction ivas sustained with the state- 
ment tliat the offense was aggravated by having been commiiied in 
a foreign country, and that being drunk under the circumstances 
stated constituted conduct unbecoming an officer and a gentleman 
(42-164). (See also 42-327)- 

13b. An officer entered the camp where he was stationed at 
nigJit while drunk, used foul and abusive language to die sentinel 
who challenged him, threatened to attack the sentry with a knife 
and liad to be overpowered and disarmed by four soldiers. Held, 
his drunkenness was so gross and his misconduct so conspicuous and 
disgraceful as clearly to warrant a conviction under this Article 
(43-63). 

13c. Trial under identical specifications for being drunk and 
disorderly in a public place, one laid iintler Article 95 and one 
under Article 96 does not constitute double jeopardy, and convic- 
tion of both was not illegal, but should be considered as a single 
offense in fixing punishment. In the same case the accused also 
was charged \vith assault wdth intent to do bodily harm in two 
identical specifications, one under Article 93 and one under Article 
95. He was convicted under Article 93 and acquitted untler Article 
95. Held, no inconsistency between the findings because proof of 
facts which would support tlie charge under Article 93 would not 
necessarily warrant conviction under Article 95 (43-96). 

13d. Intoxication induced by a combination of whiskey and a 
drug, the latter prescribed by a doctor as medicine, wffien the evi- 
dence is conflicting as to the relative effects of the liquor and the 
medicine, cannot be considered as a condition of “drunkenness” 
there being no positive proof that the resulting incapacity was due 
solely to the alcohol (43-343). 

14. Under a charge of being drunk “in uniform” the fact that the 

accused was in uniform may be inferred from his recognition as an 
officer by enlisted men who did not know him personally (30-1493) 
(40-453 [n]). ^ 

15. An allegation that (he accused “being in uniform did at R. on 
or about the 28ih day of September, 1918, to the scandal and disgrace 
of the military service, conduct himself in so disorderly a manner as 
to cause his arrest by the civil authorities, his transportation through 
the public streets in a police patrol wagon, and his detention for 
some hours in a city police station,” although objectionable as to 
form, is sufficient to charge an offense under this Article (30-1493), 

15a. When an officer who had been making a disturbance at a 
club resisted arrest by the military police, used vile language toward 
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them, strark one of them, and broke the window of a cell in the 
city iail where he was placed, his conviction under Article 95 was 
sustained (43-3^5)- 

V. FINANCIAL AFFAIRS 

16. The mere failure or nes^Iect to pay private debts, unless accom- 
panied bv dishonorable conduct such as false representations, fraud, 
deceit, or evasion, does not ordinarily constitute a violation of this 
Article (52-141, 142. 878; 30-413, 1494) (40-453 f’Sl Tm] 
(44-382); but continued indifference to pecuniary obligations, causing 
repeated complaints of creditors, and bringing scandal upon the mili- 
tary service, constitutes an offense hereunder (12-141, 142) (42-22, 
106) (44-7). ^ 

ifia. Denial in jofood faith of liability for income taxes, and de 
fense of a suit hrong;ht hv the Government to collect them, docs not 
warrant discfnlinarv action under the Articles of War (43-17). But 
when an oflircr was convicted under Article of dishonorable 
neglect to pav certain promissory notes and failure to keen his 
promise to pav anoiher, and the evidence showed that, although 
financially unable to pav all his debts, his income in the Armv being 
smaller that it had been in civil life, he could have made substantial 
partial payments, it was held that his failure to meet his obligations 
to the extent his income permitted was dishonorable, and the con- 
viction was sustained 

17. Tf an officer fails to appeal from a civil judgment against him 
the indebtedness is considered as established and the merits of the 
case will not be enquired into bv the military authorities. It is the 
officer’s duty to take such steps as lie within his power to satisfy the 
judgment (30-Sup. 415 n) (40-453 f’SlV 

18. The canrellation of debts bv bankruptcy proceedings does not 
release an officer from the moral obligation imposed tipon him bv the 
military code of honor to pay his just debts; and the resort to bank- 
ruptcy for the specific purpose of avoiding a judgment entered by a 
court of competent jurisdiction may be regarded as a violation of the 
militarv code (30-414) (40-453 [13!). 

iq. Fmbe77lement. giving a worthless check, lending money to 
enlisted men at usurious rates of interest, and duplication of pay 
vouchers, are violations of Article 95 (12-142, 143, 541). Prompt 
cash redemption of a dishonored check tends to refute the inference 
of an “intent to defraud” (44-289, 290). The unauthorized borrow- 
ing by an officer for his personal use from a post exchange fund of 
which he is custodian is a violation of this Article (44-344). 

20. Under a charge of issuing a bad check, the fart of in- 
sufficient funds must be established bv competent evidence. The usual 
certificate of protest is not admissible for this purpose (30-1475, 1497) 
(40-395 [16]), 453 [21} [24], 454 [66]). The intentional giving of a 



the articles OF ' WAR' " 

worthless check by an officer for a gambling debt, or as a gift, would 
be discreditable, and in many cases a violation of Article 95 (40- 
453 [24]) (44-290). In a prosecution for issuing a worthless check, 
the protested check, standing alone, is not sufficient to support a 
conviction, but when the accused has admitted the offense, the pro- 
tested check is sufficient corroborative evidence to render the confes- 
sion admissible. Neither the protested check nor the confession, 
alone, would be sufficient, but both together will support a convic- 
tion (44-42 3 )- 

20a. A conviction of issuing a worthless check with intent to 
defraud in violation of this Article was set aside in a case where it 
appeared that the overdraft was caused by a change in the status 
of accused’s bank account of which he had not been advised by the 
bank. An accused is chaigeable with knowledge of the status of his 
bank account only so far as results from his own acts, such as mak- 
ing deposits or drawing checks, or other changes of which he has 
been notified (43-384, 385). But when certain checks of an officer 
were dishonored because he went absent without leave and his pay, 
which would have been deposited to his credit in the bank was not 
so deposited, his conviction under this Article was approved (44-14),* 

20b. Neither the fact that a check bears the notation “protested for 
non-payment,” nor that it was not paid, nor both together, constitute 
sufficient evidence that the check was worthless when issued (44-101, 
150, 151). 

21. Obtaining money from a bank by falsely representing to the 
bank that funds would be deposited at a certain time constitutes a 
violation of this Article (30-1497) (40-453 [25}). 

22. When an accused was charged with obtaining I50 in cash from 
the post exchange for a worthless check, and the evidence showed that 
he obtained nothing but credit, it was held that the offense charged 
and the one proved were different in nature and legal effect, and the 
proceedings were disapproved (30-1497) (40-454 [53]). In drawing 
specifications for making worthless checks, care should be taken that 
there is no material variance between allegations and proof. 

23. An exchange officer cashed his own bad check out of exchange 
funds. He was convicted of (i) obtaining money from the exchange 
under false pretenses by means of a worthless check, and (2) with 
embezzlement of the funds. It was held that he could not be said to 
have obtained the money under false pretenses because he could not 
deceive himself, but that the evidence was sufficient to support a con- 
viction of embezzlement (30-1497) (40-453 [25]). 

24. An accused was charged wdth “dishonorably and wrongfully” 

* In "bad check" cases (See M.C.M. App. 4, Form 110) where the evidence shows mere 
carelessness in maintaining a sufficient bank balance, the following is suggested as a proper 
form of findinij to cover the lesser included offense in violation of A.W, 96; accused 

meted said check without havings and without intending to assure that he should have, 
wfficimt ftfnds sn the drawee hank for payment thereof j, in vioiathn of A.W, 96. (49-76 1 
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failing to maintain a sufficient bank balance to meet a check issued 
by him, in violation o£ Article 95, and the court, by exceptions and 
substitutions, convicted him of “wrongfully” failing, etc., in violation 
of Article 96. The conviction was held proper, because the eiiiniiia' 
lion of the word “dishonorably,” indicated a finding of guilty of 
“conduct of a nature to bring discredit,” etc., rather than conduct 
“unbecoming an officer and a gentleman” (90-Sup. 1497) (40-453 
{22}). 

24<2. The wrongful drawing of a worthless check is not a lesser 
offense included in a charge of depositing such check (40-453 {24])- 

VL FALSE OFFICIAL REPORTS OR STATEMENTS 

25. The making of a false official statement, report, or certificate, 
of a material character, verbal or written, is always a violation of this 
Article (12-141). But the absence of “an intent to deceive” reduces 
the offense to a violation of Article 96 (43-192). 

25a. The court may take judicial notice that a report handed 
to an assistant adjutant intended for the commanding officer is a 
report to the commanding officer (42-215). 

25b. Ordering an enlisted man to make a false statement or re- 
port is a violation of this Article (43-13, 14, 342). 

25c. As in perjury, the correction of a false statement before the 
interview during which it is made is completed, “purges” the falsity 
and precludes prosecution for it (43-143)- But when the initial state- 
ment was obviously made deliberately, with intent to deceive, and 
the accused breaks down under cross-examination and admits the 
truth, this does not purge the offense (43-190) (44-12, 13). 

25d. A battery commander coerced men of his command who 
committed minor infractions into signing false “statements of 
charges” which resulted in deductions from their pay, which state- 
ments he certified as correct. The soldiers had the choice of sign- 
ing the false statements or being court-martialed. He admitted the 
facts but claimed that it was the best method of maintaining dis- 
cipline, instead of using “company punishment” (Article 104) or 
regular court-martial procedure. He made no personal gain from 
the transactions. Held, that such conduct was not only wrongful, 
but it deprived the soldiers of “due process of law,” and compelled 
them to be parties to a fraud. A conviction of a violation of this 
Article was sustained (43-342). 

26. The relative rank of the accused and the person to whom the 
false official statement or report is made is immaterial. So long as 
the person to whom the statement is made is acting in an official 
capacity in which he, or she has a right to require of the accused 
the information concerned, the accused's false statement in response 
constitutes a violation of this Article (30-1496) (40-453 [18]). 
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26a. A variance between allegation and proof as to the name 
of the officer to whom a false official report was made is not material 
when the accused is not misled or injured thereby (42-327). 

27. I'he false certification of an incomplete statement of accounts 
as a complete statement is an offense under this Articles but proof of 
such false certification will not support conviction of a specification 
alleging the making of a false certificate to the effect that such state- 
ment of accounts was true and correct (30-1495) (40-454 [49}). Care- 
ful particularity in pleatling is required in specifications charging false 
official statements- But when it was allegeci in the specifications that 
certain false statements were made “on or about June 25“ and the 
evidence showed that they were made on June 22, the slight variance 
as to date was held immaterial (43-340)- (See Article 37, Annota- 
tion, par. 34), 

a8. The making of a false official statement as true, without in- 
formation justifying a belief that it is true, is tantamount to the 
making of such statement knowing it to be false (30-1495) (40-453 

454 [50]) (42-23)- 

28a. A lieutenant asked for a leave of absence. His captain told 
him that he could have it if he obtained the battalion command- 
er’s permission. Later the lieutenant reported to the captain “It's 
all right for me to go,’’ establishing the inference that he had the 
battalion commander’s permission, when in fact he had not asked 
or obtained it. His conviction under this Article was sustained 
(43-342). In another case an officer who was absent without leave 
from his unit at a certain Field, when asked by the Provost Marshal 
in a neighboring city whether he was absent without leave “from 
the Field,’’ stated that he was not, a conviction was not siisiainetl 
because it did not appear beyond a reasonable doubt that accused 
knowingly made a false statement. There was evidence that officers 
were allowed to leave the Field without special permission when 
they were not on duty and even though accused knew he xvas absent 
without leave from his organization there was no proof that he was 
absent without leave from the Field when he made the statement 
{43‘344)- And in another case, when an officer, who was under 
investigation for absence from duty, stated that he had been “sick 
in quarters,’’ and it appeared that although he had been ill he had 
not been “on sick report,” and had left the post and spent three 
quarters of an hour in a bar in town, a conviction under Article 96 
was sustained (43-467). • 

29. The making of an “improper” statement or report, in the sense 
of being contrary to military duty, is a violation of (General) Article 
95 rather than Article 95, and is included in a charge of making a 
false official statement in violation of Article 95 (30-Sup. 1496) (40- 
453 [19])- 
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29a. An officer was convicted of makinj^ a false affidavit. Tlie 
affidavit was prepared by tlie regimen tal commander and handed to 
the accused who sif^ned it and took it to the adjutant who asked him 
if he ‘"swore to that as being the truth.” Accused replied in the 
affirmative and the adjutant signed the jurat, and accused returned 
the completed document to the colonel. Accused knew that the 
affidavit was false. Held that the record was sufficient to support 
the conviction. No further formality was required to complete the 
oath (42-367). 

29b. An officer stated that a pistol which had been issued to him 
had been lost, and offered to pay for it. About two months later the 
pistol was discovered among his effects. It appeared that he had 
found it himself a few weeks before this discovery, and although he 
did not report it as found he had ivorn it almost constantly. He 
w'as tried and convicted of making a false official statement. The 
conviction was disapproved because there was no proof that he knew 
where the pistol was when he stated that it w^as lost, and his failure 
to report his finding of it did not prove guilty knowledge because 
he did not attempt to conceal it, but wore it openly (43-312). 

VI 1 . DOMESTIC RELATIONS 

50. Bigamy, abusive treatment of wife, instituting fraudulent 
divorce proceedings, and inducing false evidence in same, are all 
violations of this Article (12-142, 143) (45-55). Bigamy is an offense 
under Article 95 or 96 without reference to the law of the State 
where the bigamous marriage took place (44-150). But an officer 
cannot be tried by court-martial for bigamy when the bigamous mar- 
riage was consummated before he entered the military service (44- 
277, 278).* 

30a. The conduct of an officer in falsely introducing to several 
persons as his wife a woman who is not his wife, under circumstances 
indicating a serious intention to deceive, and actual deception, is 
a violation of this Article (43-14, 312). 

31, Failure or refusal to support a lawful wife is not an offense 

under this Ariidc unless the conduct of the officer concerned in this 
respect has been such as to bring scamlal, disgrace, or fliscredit upon 
the military service (30-1495) (40-453 [17}). Mere failure to sup- 
port a child, as distinguished from refusal or failure to do so under 
circumstances that bring scandal or disgrace upon the military service, 
is cognizable under Article 96, not Article 95 (43-385) (44-64) 

(45-2S2). 

32. A decree for alimony cannot be enforced against the pay of an 
army officer, but his failure to comply with such decree, if attended 


* In a bigamy case an officer's statement on his pay voucher that a certain wo 
wife, was held to be evidence of his knowledge that she was still living (49-74). 


,vas :his 
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by drcuinstances reflecting discredit upon the military service, renders 
the officer liable to trial by court-martial for violation of this Article 
(SO-M95) (40-453 [sS]). 

32a. An officer, who was a man of great wealth» prior to being 
commissioned had made a property settlement by which he agreed 
to pay his wife I1250 a month until her death or remarriage, which 
agreement was confirmed by a divorce decree. After his appoint- 
ment in the Army, he defaulted on the payments and, upon being 
sued for them, secured a stay of proceedings under the Soldier’s and 
Sailor’s Relief Act on the ground that he was prevented by military 
service from producing evidence that his former wife had secretly 
remarried. It was held that the officer should be given leave of 
absence to secure the evidence of the remarriage, and if he does not 
produce such evidence he should be subjected to disciplinary action 
for failure to conform to the Army standard of honor, whether or 
not the court continues the stay of proceedings (42-164). 

33. The military authorities cannot compel an officer to comply 
with a decree of a civil court. They are concerned only with the 
question whether his conduct conforms to the Army standard of 
honor. If it does not, he may be disciplined, possibly extending to 
trial by court-martial and dismissal. But so long as an officer con- 
ducts himself honorably, his personal relations and private affairs are 
as much his own business as if he were not in the Army (42-274). 

34. An officer’s offenses against his family when decently cloaked 
in privacy, condoned by the persons affected, and held within the 
bounds of the family and home, are not necessarily the concern of 
military justice; but when the conduct in question transcends the 
bounds of private affairs and is such as to reflect discredit upon the 
military service, it properly may be prosecuted as a violation of 
A.W. 95 (45-422). 

« « # » 

ARTICLE 96. General Article. Though not mentioned in these 
articles, all disorders and 7ieglects to the prejudice of good order and 
military discipline, all conduct of a nature to bring discredit upon 
the military service, and all crimes or offenses not capital, of xvhich 
persons subject to military law may he guilty, shall he taken cog- 
nizance of by a general or special or summary court-martial, accordmg 
to the nature and degree of the offense, and punished at the discretion 
of such court. (See M.C.M. 183). 

ANNOTATION 

Pars. 


I. In General i-gb 

fl. Conduct to the Prejudice of Good Order 

AND Military Disotpline ;4«7a 
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111 . Conduct of a Nature to Bring Discredit 

UPON THE Military Service 8- 15a . 

IV. Crimes and Offenses Not Capital i6-2oa . 

V. Substitution of the qGth for Other 

Articles 2,1-26 


I. IN GENERAL 

1. This Article describes three classes of offenses, viz. (1) Disorders 
and neglects to the prejudice of good order and military discipline; 
(2) conduct of a nature to bring discredit upon the military service; 
and (3) crimes and offenses not capital. The latter class includes 
offenses of a civil nature which are not specifically mentioned in 
Articles 92 (Murder-Rape) and 93 (Various Crimes). The crimes 
named in those Articles should be charged thereunder (12-143). 

2. “General incapacity” or “worthlessness” are not chargeable as 
offenses under this or any other Article. Specific acts constituting mis- 
conduct must be alleged (12-482). A charge of “habitual drunken- 
ness” with specifications setting forth merely instances when the 
accused has been tried and convicted of drunkenness is a violation of 
the rule against double jeopardy, and improper (12-489). But a speci- 
fication alleging that the accused, at a certain time and place, drank 
intoxicating liquor “to such an extent as to render himself unfit for 
the performance of duty as an officer of the army” charges an offense 
under this Article although the particular duty which the officer ren- 
dered himself unfit to perform is not specified (30-1465 (40-454 [91]). 

2a. Under a specification for being “drunk and disorderly in 
uniform in a public place” under Article 96, the court in its findings 
excepted the words “was drunk and disorderly in uniform” and 
substituted the words “did conduct himself in a manner to bring 
discredit upon the military service.” By this action the court ac- 
quitted accused of the specific conduct charged and convicted him 
of the charge (viz. conduct of a nature to bring discredit upon the 
military service) without any supporting specification of facts to 
constitute the offense. Furthermore, having acquitted the accused 
of the conduct alleged in the specification upon which he was ar- 
raigned, any acts which the court may have intended to find by its 
substituted words must have been otlier than those charged and 
therefore a separate and distinct offense (43-187). 

3. Under this Article, as in all other cases, the specification must 
contain language showing that the act complained of is alleged to 
have been wrongful or unlawful, or that it constituted a disorder or 
neglect, crime or misdemeanor, othemise no offense will be stated. 
The specification must be so drawn that if the facts are as alleged the 
accused cannot be innocent (30-1471) (40-451 [44}). A specification 
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stating merely that accused “drove a motor vehicle while drunk” 
without alleging that the act was wrongluh unlawtul, or done on a 
public road or way, fails to specify an oitense (43-17)' 
term “feloniously” in a specification charging an offense not a felony,, 
while irregular and unnecessary, is not a material error. The term 
in its broad sense connotes a wrongful or unlawful act (43‘305» 306)" 
In a prosecution for a violation ot general orders, the failure to in- 
clude in the specification a reference to the orders in question does 
not prejudice the substantial rights of the accused when the specifica- 
tion fairly apprises him of the offense charged (46-340, 341) (48-35, 

36). 

3a. Reaching into foot lockers of other soldiers without permis- 
sion, diere being no evidence that accused took anything or did any 
damage, is a mere technical trespass upon personal property, and, 
in the absence of intent to steal or damage, does not amount to a 
violation of this Article (42-365), 

3b. Acceptance by an officer of a gift of I500 from a Government 
contractor with whom he has official relations is flagrantly improper 
and a violation of this Article. Also the rendition of professional 
services for such contractor is contrary to Army Regulations and a 
violation of this Article; and his acceptance of compensation for 
such services is not only a violation of this Article but contrary to 
the Federal statute against such practices (M.L.U.S. 84a) (43-343). 

3c. Carrying, by an officer, of a concealed weapon (pistol) incident 
to its use, later, for an unlawful assault upon his wife, is a violation 
of this Article (45-340). 

If. CONDUCT TO THE PREJUDICE OF GOOD ORDER 
AND MILITARY DISCIPLINE 
(See M.C.M. 183a) 

4. The following have been held to constitute offenses of this class; 
Absence without leave to avoid a practice march— in addition to the 
violation of the Gist Article (Absence without leave) involved; publish- 
ing adverse comment upon the official conduct of another instead of 
making a report through proper channels (12-144); disrespectful re- 
marks in regard to his captain by a soldier on detached service 
(12-148); striking a soldier by an officer except in self defense or nec- 
essary restraint (12-503); false statement to a military policeman by a 
soldier not on duty (30-1448) (40-454 {49]); borrowing money by an 
officer from an enlisted man under circumstances involving abuse of 
trust and confidence; unreasonable delay by an officer to repay a loan 
from an enlisted man; borrowing money by an officer from an cniisted 
man whom the ollicer has known but a short time ami only officially. 
Borrowing of money by a superior from a subordinate is not con- 
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diicive to oroper military discipline, and when a superiar puts hira- 
sell in the position of debtor to a subordinate, any breach, no matter 
liow slight, of the word of the superior in the transaction is of neces- 
sity prejudicial to good order and military discipline (30-1453) (40- 
454 093)- Conspiracy to commit a crime Is a violation of this Article, 
although no overt act to carry it out is alleged or proved (40-454 [23]) 
(47-243, 244). Drinking intoxicating liquor by an officer with en- 
listed men is a violation of this Article (30-1464) (40-453 [9]) 

(43-313, 342). Gambling by an officer with enlisted men is a violation 
of this Article (44-423). Neglect of duty by an officer in the super- 
vision and administration of a Government contract, resulting in the 
certification of claims of the contractor against the Government con- 
taining improper items, is a violation of this Article (45-235). Solici- 
tation to commit perjury is a violation of this Article (47-298). Also 
failure by an officer to bring ofiending inferiors to punishment 
(48.141, 142). 

4a. The borrowing of money by an officer from non-commissioned 
officers of his organization is conduct clearly prejudicial to good 
order and military discipline (42-106), It is prejudicial to good 
order and military discipline for an officer to borrow money from an 
enlisted man in the same organization (43-144, 313). But when a 
loan is proffered by a soldier, not for the personal convenience of the 
officer, but to facilitate a transfer of “company funds,” and there 
is no suggestion of an abuse of relationship between the soldier and 
his company commander, the case is exceptional and not subject to 
the general rule (43-190, 191). Borrowing money by an officer from 
a civilian employee in a transaction purely personal is not an offense 
under this Article unless some extraordinary circumstances are shown. 
It is not analogous to borrowing from a soldier. (44-345). 

4b. The “sale” of military privileges, such as a furlough, by an 
officer to a soldier is a violation of both Articles 95 and 96 (43-239). 
An officer who accepts money from a soldier for obtaining the sol- 
dier’s discharge from the service is guilty of violation of both Articles 
95 and 96 (44-237)- 

4c. The accused (officer) had a brother-in-law who was an enlisted 
man with a “very unsatisfactory” record. Accused by instructions 
to an officer under his command, obtained the broihcr-in-Iaw's trans- 
fer to a unit for which he had no qualifications, and also by improper 
exercise of his authority, procured the brother-in-law’s promotion to 
Staff Sergeant and assignment as accused’s “confidential clerk.” The 
officer’s conviction under this Article was sustained (43-272). 

4d. Breach of restraint, or restriction, is a violation of this Article, 
and when an accused contended that he had left the limits of his re- 
straint on Government business but failed to produce suffident evi- 
dence to establish iiis contention, his conviction was sustained. But 
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when an accused was restricted to his regimental area and the proof 
'was merely that he was absent from his company and office^ and there 
tvas no evidence that he had left the regimental area, the convic- 
tion was set aside Only the authority competent to order 

an accused into arrest is competent to direct bis restriction in lieu of 
arrest, in his discretion (47-298, 299). 

4e. The submission by a student officer in a service school, of parts 
of approved solutions as his own, is a violation of this Article, al- 
though there were no specific instructions against the use of approved 
solutions, it being generally understood that they should not be 
used (44-63, 64). 

41 The wearing of the uniform of an enlisted man by an officer, 
and appearing in public thus dressed without authority, is per se 
conduct in violation of this Article (44-64). 

4g. The loss, destruction or other disposition by a soldier, by de- 
sign or wilful negligence, of spectacles or dentures issued to him, 
with intent to incapacitate or unfit himself for full military duty, or 
to delay his shipment overseas, is a disorder or neglect to the preju- 
dice of good order and military discipline in violation of this Article 
(44-126). 

4h. An officer was convicted of wrongful failure to stop cruel treat- 
ment of enlisted men, in violation of Articles 95 and 96. The men 
were prisoners in a battalion stockade. The treatment complained of 
was administered by order of the battalion commander given, not 
to the accused who was battalion provost marshal, but to his as- 
sistant sergeants who carried them out, the battalion commander 
being present during the entire time. Conviction disapproved. 
Held: Accused was under no obligation to prevent compliance with 
an order, even though illegal, given directly to his guards by his 
superior officer. The case is distinguishable from one wherein the 
acts of cruelty are performed directly under the supervision and con- 
trol of the accused without interference of superior authority (44- 

346). 

4i, The making of a false official statement by an officer that a cer- 
tain private debt had been paid, may be charged as a violation of 
this Article (44-382). 

4j. The act of a junior officer in fostering disaffection among the 
enlisted men against their commanding officer and encouraging them 
to write letters to the Inspector General censuring the company com- 
mander with the purpose of causing his removal, is a violation of 
this Article (44-382). 

4k. Loaning money by an officer to enlisted men at exhorbitant 
rates of interest is an offense under this Article (45-234). 

5. Disloyal statements or conduct by military personnel, though not 
sufficient to constitute violations of any statute, may nevertheless con- 
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stitute conduct to the prejudice, etc., under this Article. Conscientious 
objection to war is no defense to a charge of making disloyal state- 
ments (30-1462, 1467) (40-454 [31] [32]). “Fraternizing” with pris- 
oners of war may be a violation of this Article (44-471). 

5a. Statements by an officer to some of his men that “we are 
fighting on the xvrong side, Germany has a better democracy than 
we have, and the United States will be a colony of England after 
the war and I will resist it,” constitutes a violation of Article 96 
xvarranting a sentence of dismissal (43-16). In a prosecution for an 
attempt to cause a mutiny the proof must disclose some overt act by 
the accused xvith the specific intent to influence someone else to 
mutiny, and proximately tending to, but falling short of, such a 
consummation (44-150). 

5b. In an investigation into the propriety of his induction into 
the Army, a naturalized citizen of German ancestry declared that 
he thought the United States was at fault in this war, that Germany 
was justified in fighting, though he was not in sympathy with the 
Nazi regime, that he did not understand his naturalization entailed 
a pledge to bear arms, and that he would refuse to do so even though 
it resulted in the loss of his citizenship. There was no evidence of 
subversive acts or an attempt to influence others. Such honest ex- 
pressions of personal opinion when called upon to speak in an 
official investigation cannot be said to constitute a violation of the 
Articles of War. If he had lied he xvould have been subject to trial, 
and if he had remained silent he would have been guilty of legal 
fraud in concealing his true sentiments (43-191). 

5c. A soldier who voluntarily, and not in the course of an official 
inquiry, writes and mails letters in which he gives expression to dis- 
loyal statements, thereby brings discredit upon the military service. 
The offense is complete when such letters are put into the mail by 
the accused (45-56). 

6. Disobedience of general orders should be charged under this 
Article. The order or “command” referred to in Article 64 is an 
express, personal one, addressed to the accused personally, as distin- 
guished from one of general scope issued to the command as a whole 
(30-1463) (40-422 [5]). But the mere declaration of an intention to 
refuse to perform company duty because of an asserted physical in- 
capacity, made by a soldier to his company commander in the course 
of a friendly talk, not in the presence of others, is not an offense 
punishable under any Article of War (45-180, i8i). Under a specifica- 
tion alleging violation of a general order it must be shown that 
accused had, or should have had, knowledge of the order. Distribu- 
tion of such order to the units does not establish distribution to the 
individual soldier or knowledge on his part of its contents (45-488, 
489). But where a general order relating to fraternizing with German 
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civilians had been widely publicized and was generally known by 
the occupation forces, and accused (an officer) did not claim lack of 
notice, it was held that the court might infer that accused had 
knowledge of the non-fraternization policy (46-211, 212). A con- 
spiracy to violate a lawful standing order is a violation of this 
Article (46-340). 

6a. A violation of “flying orders” not to fly a plane lower than 
a certain altitude is a violation of this Article (^3-271). Operating 
an Army airplane in a reckless and careless manner in violation of 
regulations is a violation of this Article (44-382, 383). 

6b. A general order requiring the Commanding General’s ap- 
proval of a soldier’s marriage in a foreign country is valid and a 
violation thereof is punishable under this Article (43*429), See 
Article 64, Annotation, par. 12 (45-14). 

6c. An order requiring all military personnel who can do so, to 
speak only the English language, is legal if, by its terms, conditions, 
and the manner and circumstances of its enforcement, it has a reason- 
ably direct and substantial relation to military needs; and failure to 
obey such a lawful order is a violation of this Article (44-346).* 

7. Refusing to submit to an inoculation or other standard medical 
or surgical treatment recognized as an essential curative or preventive 
measure for the prc.scrvation of the health of a soldier constitutes 
conduct to the prejudice, etc., under this Article (30-1481) (40-454 
[77] [78]). Self-maiming is an offense of this class (30-1482) (40- 
454 [82]): but the failure of a soldier to disclose the fact that he has a 
venereal di.scase cannot be punished as a violation of this, or any 
other Article, because to do so would penalize him for failure volun- 
tarily to incriminate himself (30-1488) (40-454 [45]). Refusal to 
submit to dental treatment necessary to enable a sokiier properly to 
perform his military duties, is a violation of this Article punishable 
at the discretion of the court (44-14). 

7a. The offense of self-maiming for the purpose of unfitting one- 
self for the full performance of military duty, in violation of Article 
96, is a purely military offense, and consequently cannot be punished 
by confinement in a penitentiary (44-516). See Art. 42, Anno., par. 
2c. The limit of conhnement authorized by the most closely related 
Federal statute (18 U. S. Code, 462) is seven years (45-90, 91). It has 
been held that a sentence of one and one-half years xvas not excessive 
where accused was convicted of willfully shoo’‘ing himself in the leg 
with a pistol and the evidence showed that the injury was serious, 
through not permanent (47-244, 245). 

* 6d. An accused was convicted of three violations of standing orders. Held (under M.C.M. 
117c, pp. 142, 143) that the sentence might include a bad conduct discharge and total for- 
feitures, but not a dishonorable discharge (49-76, 77). 
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III. CONDUCT OF A NATURE TO BRING DISCREDIT 
UPON THE MILITARY SERVICE 
(See M.C.M. 183b) 

8 . The following are offenses of this class when committed under 
circumstances which would bring discredit upon the military service: 
Drunkenness when not on duty (12-148, 488); disturbance on private 
premises (12-148): failure to pay debts (12-878, 879; 30-395) (40-454 
[46}); wife desertion without just cause (30-1449) (40-454 [48}): 
failure without just cause to support family (30-417, 418) (40-454 
£4] [48]). Ail these offenses when committed by an officer would, 
generally, be laid under Article 95 (Conduct Unbecoming). The con- 
viction of an officer for being drunk and disorderly in a public place 
on two identical specifications under Articles, 95 and 96, respectively, 
is not double jeopardy, and there is no inconsistency in the findings 
of guilty of both charges, but it should be considered as a single 
offense in fixing the penalty (43-96), Dismissal is, of course, manda- 
tory because of the conviction under Article 95. A false declaration 
by a person subject to military law, made in the form of an affidavit 
before an officer not authorized to administer the oath thereto, is not 
“false swearing,” but it is an act which brings discredit upon the 
military service, punishable under Article 96 within the limits of 
punishment authorized for making a false official report or state- 
ment (44-423). 

8a. The VVi^ar Department will not attempt to enforce a court 
order against a soldier (warrant officer) for payments due his wife 
under said order for separate maintenance but it may discipline the 
soldier under this Article for willful refusal to comply with such 
orders, and in so doing it will not question the jurisdiction of the 
court xvhich issued the order (42-23). 

8b. An officer was threatened with bastardy proceedings. He 
denied responsibility but settled the matter by entering into an 
agreement to marry the complainant and support her until the birth 
of the child, his liability then to terminate. Held, that such agree- 
ment was against public policy and void; that the officer was bound 
to support his wife and child until relieved of the obligation by 
decree of court, and that if he failed to do so he might be subject 
to disciplinary action (42-365). The vacation of a divorce decree 
obtained by an officer against his wife restores the status of the 
parties as it was before the divorce, irrespective of the officer’s sub- 
sequent marriage to another woman. In such case, in the absence of 
an order of a court of competent jurisdiction relieving him from 
responsibility, he is still under obligation to support the first wife 
(46-341). 

8c. The issuing of worthless checks with knowledge of !n.suffic!ent 
binds and without making any actual and definite arrangements 
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for their payment by the bank upon which they are ^ dra%vn is a 
violation of this Article (43-269). A member of the military estab- 
lishment is under a particular duty not to issue a check without 
maintaining a bank balance or credit sufficient to meet it. Proof 
that a check given for value by an officer or soldier, is returned “for 
insufficient funds,” imposes upon the drawer when charged with con- 
duct to the discredit of the military service, the burden of showing 
that his action was the result of honest mistake not caused by his 
own carelessness or neglect (44-290) (47-182). In order to support a 
conviction for issuing a check upon a certain bank without having 
or intending to have sufficient funds or credit in said bank to meet 
it, the fact of insufficient funds or credit must be established by 
competent evidence. When a check was cashed by a person who 
deposited it in “his own bank” (not the bank upon which it was 
drawn) and it was returned to him marked “No such account,” and 
there was no evidence to show that it was ever presented to, or dis- 
honored by, the bank upon which it was draxvn, the conviction was 
disapproved (4.6-212, 213). But a variance between a specification 
alleging the drawing of a check on a bank in which accused did not 
have “an account,” and proof that he had had an account in said 
bank which was exhausted by previous checks, and the substitution 
by the court of the words “sufficient funds” for “any account,” was 
held to be immaterial. The essence of the fraud is that the check 
was of no value. Whether drawn against no account or an empty 
account amounts to the same thing (46-213). (See also par. 13, this 
Annotation).* 

8d. “Intoxication” induced by a drug prescribed by a doctor as 
medicine is not an offense under this Article (43-343). 

9. The military authorities do not ordinarily interfere in the domes- 
tic affairs of officers or men unless it is shown that their conduct in 
relation thereto reflects discredit upon the service (30-419, 649) (40- 
454 [ 48 ]). 

9a. An officer’s mere failure to support his minor child, unless 
the circumstances are such as to bring scandal or disgrace upon the 
military service, is cognizable under Article 96 rather than Artlde 
95 ( 43 - 385 )- 

10. Unlawful cohabitation may constitute a violation of this Article, 
but if a man lives in open relationship as man and wife with a woman 
not his wife, in the belief that he was lawfully married to her, he is 
not guilty of a violation of this Article even though the marriage was 
in fact void (30-1458) (40-452 [7]. 454 [63]). 


* In “bad check” cases involving charges _ as shown in Form 110, M.C.M. App. 4, where 
mere carelcpness is shown, the following is suggested as appropriate findings to cover the 
ks!^ included ofiense under AM. 96: "That the accused ottered said check without haviag, 
and without intending to assure that he should have, sufficient funds in the drawee bank for 
payment thereof, in violation of A.W. 96 .” flO-TA), 



MlSCELLANEO.yS CRIMES AND, OFFENSES -317 
„ ■ ; 11. Knowingly marrying a prostitute is a violation of this Article 

. (30-1476) (40-454 [68]). . 

12. Impersonating an officer, with or without “intent to defraud/’ 

is conduct to the discredit of the service in violation of this Article, 
punishable as now' specified in the Table of Maximum Punishments, 
M.G.M. 117c) (40-454 [62]). . . , . 

13. Obtaining money, or other property, by means of a worthless 
check by a person in the military service, with or without intent to 
defraud, is conduct to the discredit of said service in violation of 
this Article, punishable as indicated in the Table of Maximum 
Punishments (M.C.M. 117c), unless the accused can show that his 
act was an honest mistake, not caused by his own carelessness or 
neglect (45-341)- 

14. The writing and delivering of an obscene letter may be a vio- 
lation of this Article, and since such an offense is closely related to 
that of sending obscene matter through the mails the penalty should 
not exceed that prescribed for the latter offense (30-1477) (40-454 
[71]). It is not essential to the offense of depositing an obscene 
letter in the mail that the letter be so deposited by the offender 
himself, or by another acting upon his express direction. It is suffi- 
cient that it was deposited in the mail as a natural consequence of 
an act intentionally done by him with knowledge of its probable 
effect. For an officer, this offense is a violation of Article 95 as well 
as Article g6 (44-291). 

15. Wilfully altering a public record, with intent to conceal a fact 
which the accused did not want to be revealed, is an act of a nature 
to bring discredit upon the military service (30-Siip. 1449 c) (40- 
454 [5])- 

15a. Reckless driving of a motor vehicle, driving while drunk, “hit 
and run” driving, negligent homicide, wu'ongful taking and use of a 
motor vehicle, or other property, belonging to another, are all viola- 
tions of this Article now' listed in the Table of Maximum Punish- 
ments (M.C.M. 117c), punishable as therein indicated. 

IV. CRIMES AND OFFENSES NOT CAPITAL 
(See M.C.M. 183c) 

16. The phrase “all crimes and offenses not capital” as here used 

does not include crimes denounced by State laws, but if acts consti- 
tuting a violation of a State statute are such as to bring discredit 

upon the military service, they may be charged under this Article 

without reference to the local law infringed (30-Sup. 1448) (40- 

454 C^} (44-346)- And in such case the State statute does not con- 

trol the maximum punishment that may be imposed (45-13, 14, 57). 

17. The following are instances of offenses which have been pros- 
ecuted under this Article: False swearing (see Article 93, Annotation 
VIII/ 82) (12-147); disloyal statements not amounting to treason (30- 
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1462) (40-454 [gi])’ homicide not amounting to murder or man- 
slaughter {30-1617) (40-454 [65} [84}); careless discharge of firearms 
on a public highivay (30-1457) (40-454 [92}); unlawful possession or 
selling of drugs, but the accused should not be charged with both 
possession and use where both offenses are merely different aspects of 
the same act (30-1478) (40-402 [2}, 454 [7g}); statutory rape (unlaw- 
ful sexual intercourse with a female under the age of consent) (30- 
14S5) (40'454 offering to commit sodomy (30-1486) (40-454 

[15}); offering, without authority, to sell Government property (30- 
1489) (40-454 [104}). The use, by an officer, of Government facilities 
to obtain repairs to his private automobile without authority, is a 
violation of this Article (44-101). A soldier on duty in an Army post 
office, though not a bonded Army mail clerk or assistant, but whose 
duties require him to handle first class mail which has not passed out 
of control of the post office, may be convicted of the larceny of 
property from the U. S. mail in violation of 18 U. S. Code sec. 317, 
and Article 96 (44-151). Violation of the “Mann Act’’ is punishable 
under this Article (45-340). 

17a. llie corrupt making of contradictory statements under oath 
may be, in itself, an offense under this Article, but it is not included 
in a charge of false swearing, and in the absence of proof of the 
falsity of the statements made, is not false swearing (42-216). 

17 b. An accused was convicted of an attempt to murder under 
Article 96. He had fired several shots, in the night-time, through 
a tent into a cot where a certain sergeant usually slept with the 
confessed intent to kill the sergeant. The attempt failed because 
neither the sergeant nor any one else was in the tent at the lime. 
Held, that accused’s act, under the circumstances, was an attempt 
to murder notwithstanding the fact that the inientled victim, because 
of his absence, was not actually endangered (43-14-16). 

17c. The mere suggestion by an accused to another soldier that 
he permit an indecent iarailiarity is not sufficient to establish solicita- 
tion to commit sodomy (43-192). 

lyd- Unlawfully and riotously breaking into a dwelling and 
destroying property therein is a violation of this Article punishable 
as for housebreaking under Article 93 (43-383). 

I ye. Unlawful conversion of property is an offense under this 
Article. In such case it is imraateriai whether the converter acquired 
possession of the property by trespass or otherwise. To receive prop- 
erty from one who has no right to part with it, and thereafter to 
use, sell, or exercise dominion over it, whether with knowietlge of 
the owner's rights, or even in good faith without such notice, con- 
stitutes wrongful conversion (44-347). 

lyf. The crime of blackmail is a violation of this Article, and 
may be punished by penitentiary confinement (44-422). 
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i7g. The offense, by a soldier, of “having opium in his possession 
aboard a military train” is a violation of this Article, but when the 
allegations and proof are not sufficient to bring it within any of the 
Federal narcotic laws, it is punishable only within the limits pre- 
scribed for the offense of “introducing a drug into command, quar- 
ters, camp or station” for any purpose other than sale (44-515? 516). 

lyh. Failure by an accountable finance officer to account for public 
moneys committed to his charge, and not authorized to be retained 
by him as salary or emolument, is a violation of section 90 of the 
Federal Criminal Code amounting to embezzlement (M.L.U.S. 899) 
punishable under Article 96 within the classification of “Crimes or 
Offenses Not Capital” (46-282, 283). 

18. Bigamy is included in this class of offenses, but an accused 
should not be charged with bigamy and adultery with the same 
woman. The fact that accused believed that he had been divorced 
from his wife is no defense if it is shown that such belief was erro- 
neous and he had not used reasonable diligence to ascertain the fact 
(30-1452) (40-454 [17] [18}). It is no defense to a charge of b’gamy 
that the second marriage was void on other grounds (43-385). Bigamy 
is an offense under Articles 95 or 96 without reference to State laws 
(44-150) (45-55). Voluntary drunkenness is not a defense (45-387). 

18a. A charge of “wrongfully, dishonorably and unlawfully living 
and cohabiting with a woman not his wife” implies a continuous 
adulterous relationship and cannot be established by proof of a 
sojourn with the woman for a portion of a single night, but such 
proof under the charge specified is sufficient to establish the lesser 
included offense of “occupying a room with a woman not his wife” 
in violation of Article 96 (42-23). An accicsed (officer) was convicted 
of living in a state of open adultery in violation of Article 96. The 
evidence showed that he had rented a sleeping room and occupied 
it for a month with a woman not his wife. Held, that the circum- 
stances warranted an inference of adultery. Conviction sustained 
(43-14) (44-345). “Cohabitation” is the dwelling or living together 
of a man and woman but does not necessarily include sexual inter- 
course. Although sexual intercourse may be implied, it is not neces- 
sary to prove such relation to establish unlawful cohabitauon. Con- 
sequently illicit sexual intercourse is an offense separate and distinct 
from, and not a lesser offense included in a charge of unlawful co- 
habitation (47-69). 

19. The fraudulent enlistment of a soldier by concealing the fact 
that he is already under a prior existing enlistment, is chargeable 
under thi.s Article although he has received no pay or allowances under 
such fraudulent enlistment (30-1472) (40-454 £58]), Likewise, leaving 
station without authority with intent to report elsewhere is a viola- 
tion of this Article punishable within the same maximum limits as for 
desertion terminated by surrender (30-1479) (40-416 [is]). 
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20. A specification alleging merely that accused was arrested, tried, 
and convicted by the civil authorities for a certain offense does no! 
charge a violation of this Article. The specification should set forth 
the specific conduct relied upon. The aggravating circumstances of 
arrest, trial, and conviction by the civil authorities may be added il 
desired (30-Sup. 1448) (40-454 [34])- 

20a, The unauthorized making or alteration of a military pass, 
leave, or discharge certificate, or the possession, selling or other 
disposition of such false document, constitutes a violation of this 
Article, punishable by a maximum penalty of dishonorable discharge 
and confinement at hard labor for three years (M.C.M. 117c). 

V. SUBSTITUTION OF THE 96TH FOR OTHER ARTICLES 
(See M.C.M. 78b) 

21. When a charge is laid under another Article and the specifica- 
tion does not allege facts sufficient to constitute the offense charged, 
but does state facts sufficient to constitute a violation of Article 96, 
the pleading is sufficient to constitute the legal basis for a conviction 
and sentence under this Article (12-512; 30-1461) (40-394 £2]). 

22. When a crime or offense not capital is charged under this Article 
and the proof is not sufficient to support a conviction of the specific 
offense charged, but is sufficient to show that the act or acts alleged 
and proved constituted conduct to the prejudice of good order and 
military discipline, or to the discredit of the military service, con- 
viction of a violation of Article 96 will be sustained (12-147; 30-1451, 
1460) (40-454 [1]). Where an offense is charged under a specific 
Article, the accused may be convicted of a lesser included offense 
under Article 96 (e.g. in a charge of robbery under the 93d Article, 
the accused may be convicted of assault under the 96th) (30-1450) 
(40-451 [59]). It is never proper, however, for the court, by excep- 
tions and substitutions, to convict the accused of acts not included in 
the si>ecificaLion upon which he was arraigned, and thus find him 
guilty of an offense involving conduct with which he had not been 
charged (30-1448, 1469) (40-395 £45}). The court may not, by ex- 
ceptions and substitutions, change the nature or identity of the of- 
fense charged. So, when an accused was charged with one offense 
of absense without leave, and the court, by exceptions and substitu- 
tions, convicted him of two such absences, the conviction of the 
second absence was disapproved although both absences were in- 
cluded in the period originally specified (43-380). Also when an 
accused was charged with “wrongfully taking and using” a car at one 
place, and the court convicted him of “wrongfully having” the car 
at another place, the conviction was disapproved (43-140, 141). See 
also, par. 2a this Annotation. Under a charge of wrongfully and know- 
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ingly selling' government-oxvned tires in violation of A.W. 94, a con- 
viction of wrongfuliy permitting the selling of the tires in question in 
violation of A.W. 96 was disapproved, because the latter was not a 
lesser offense included in that charged (48-189, 190). 

23. The following are instances of substitutions of offenses under 
Article 96 which have been held proper: Breaking and entering, for 
burglary under the ggd (30-1456) (40-451 [14} {15]; false swearing, 
for perjury under the 93ci (30-1470,8119. 1582) (40-451 {52}): fraud- 
ulent conversion, for embezzlement under the 93d (30-1471) (40-451 
[21]); making an “improper” statement, for making a false official 
statement under the 95th (30-Sup. 1496) (40-453 [19}); “wrongfully” 
failing to maintain a sufficient bank balance to meet a check, for 
“dishonorably and wrongfully” so failing under the 95th (30-Sup. 
1497) (40-453 [22}); sleeping on post as a “watchman,” for sleeping 
on post as a sentinel under the 86th (30-Sup. 1548); simple assault, 
for as,sault with intent to commit rape under the 93d (30-Sup. 1560) 
(40-451 {4]): assault and battery, for a.ssault with intent to do bodily 
harm by stabbing with a knife, also simple assault for a.ssault with 
intent to do bodily harm, under the 93d (30-Sup. 1560 b) (40-451 
[13]): wrongfid taking and carrying away, for larceny under the 93d 
(30-Sup. 1573) (40-451 C40}) (42-18, 20). Also, failure to comply 
tvith an order, for wilful disobedience under Article 64 (42-159, 160). 
See also Article 95, Annotation, par. 28a, last citation. Also conduct 
to the prejudice of good order and military discipline for misbehavior 
before the enemy under Article 75 (44-342). Also breach of restric- 
tion for breach of arrest under Article 69 (45-11). 

24. The following are instances of substitutions under the 96th 
which have been held not proper: “Borrowing” government property 
from a soldier, for misappropriating the same under the 94th (30- 
1453) (4.0-452 [19I); breach of parole, for escaping from confinement 
under the 69th (30-1454, 1455) (40-427 [6]); conspiracy to commit 
larceny, for larceny under the 93d, and receiving stolen property, for 
robbery under the 93d (30-1459, 1480) (40-451 £43]); wrongful posses- 
sion of property, for larceny under the 93d (30-1487, Sup. 1578) (40- 
451 {"43]); being drunk and disorderly, for assaulting an officer under 
the 64th (30-1465) (40-422 [2]); failure to report a conspiracy to 
escape, for actual participation in such conspiracy under the 96th 
(30-1468) (40-454 [25]); loitering on post or failure to perform duty 
as a sentinel, for sleeping on post or leaving post before being prop- 
erly relieved under the 86th (30-1483) (40-444 [2}); opening and pre- 
venting delivery of mail, for de.stroying same, both under the 96th 
(30-Siip. i46ifl) (40-454 [so}): assault and battery, for assault with 
intent to commit rape under the 93d (30-Siip. 1560) (40-451 [4]): 
knowingly and wilfully misappropriating property, for larceny under 
the 93d (30-Sup. 1578) (40-451 M). 
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25. Substitutions of the 96th Article, when charges have been im- 
properly laid under another Article, have been approved in the follow- 
ing cases: Escape from civil confinement, improperly charged under 
the figih (30-1466) (40-427 [4}); conduct improperly charged as per- 
jury under the 93d but which, by both allegations and proof, 
amounted merely to making a false official statement in writing (30- 
1470) (40-451 [52]); fraudulent taking of certain checks with intent 
to convert them to the taker’s own use, improperly laid under the 
g4th (30-1471) (40-394 [2]); an officer charged with being drunk in 
public under the 95th, where the evidence showed slight intoxication 
tvith no disorderly conduct (30-Sup. 1463 a, 1493) (40-453 C*2]); 
wrongful selling of revolvers issued for use in the Nava! Service, im- 
properly laid under Article 84 (45-137). 

25a. When an accused was convicted of being drunk wffiile on 
guard (not on post) in violation of Article 96, the conviction was 
sustained, but as it was, in essence, a violation of Article 85 (Drunk 
on Duty) the limitation of punishment prescribed under the latter 
Article should apply (43-309). 

26. \Vhcn an accused tvas tried for two offenses, one under the 93d 
and one under the Qfiih, both of which were involved in the same 
act, and the trial resulted in conviction of the first and acquittal of 
the second, it was held that inconsistent verdicts of guilty and not 
guilty in the same criminal proceeding do nor vitiate the conviction 
(30-Sup. 1563) (40-395 [44]) (44-235, 23G, 285). 



CHAPTER XVI 


COURTS OF INQUIRY 


ARTICLE 97. When and By Whom Ordered. A court of inquiry 
to examine into the nature of any transaction of or accusation or 
imputation against any officer or soldier may be ordered by the Presi- 
dent or by any commanding officer; but a court of inquiry shall not 
be ordered by any commanding officer except upon the request of the 
officer or soldier whose conduct is to be inquired into. 

ANNOTATION 

1. The appointment of a court of inquiry is not obligatory. If it 
appears that the real purpose of the request is to obtain the opinion 
of the court upon a matter not a proper subject for such inquiry, the 
request should be refused (12-178). 

2. I'he statute of limitations (Article 39) does not apply to pro- 
ceedings before courts of inquiry (12-579). 

3. A court of inquiry is restricted in its jurisdiction to persons in 
the military service (12-178). It cannot be ordered in the case of a 
civilian employee of the military service. A body of ollicers convened 
to inquire into the case of an oflicer who had been legally dismissed, 
and is thus no longer in the military service, is merely a board of in- 
vestigation and is not invested with any of the special powers of a 
court of inquiry or a court-martial (12-586). 

4. This Article has no application to a reserve officer in an inactive 
status (30-1424) (40-455). 

5. The courts of inquiry provided for in Section 24 b of the Na- 
tional Defense Act (M.L.U.S. 141) concern only officers of the regular 
army who are placed provisionally in Class B (30-1424) (40-455); and 
any such officer wdio waives the privilege of having a court of inquiry 
cannot, after his final classification, demand it as a matter of right 

(30-148, Sup. 155 a) (40-141 [SHhO)- 
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ARTICLE 98 . Composition. A court of inquiry shall consist of 
three or more officers. For each court of inquiry the authority ap- 
pointing the court shall appoint a recorder. 

ANNOTATION 

1. Retired oiiicers may be appointed as meinbei.s ui cunns ot in 
quiry. The court of inquiry which investigated the Brownsville, 
I'exas, aflTay which occurred in 1906, was composed entirely of re- 
tired officers except the recorder (12-996, 997). 


ARTICLE 99 . Challenges. Members of a court of inquiry may 
be challenged by the party whose conduct is to be inquired into, but 
only for cause stated to the court. The court shall determine the 
relevancy arid validity of any challenge, and shall not receive a chal- 
lenge to more than one member at a time. The party whose conduct 
is being inquired into shall haxje the right to be represented before 
the court by counsel of his own selection if such counsel be reasonably 
available. 


ANNOTATION 

1. Members of a court of inquiry may be challenged for cause, but 
not peremptorily (12-178; 30-149) (40-141 [12}), 

« « « « 

ARTICLE 100 . Oath of Members and Recorders. The recorder 
of a court of inquiry shall administer to the members the folUnuing 
oath: “You, A. B., do swear (or affirm) that you will well and truly 
examine and inquire, according to the evidence, into the matter now 
before you without partiality, favor, affection, prejudice, or hope of 
reward. So help you God.” After which the president of the court 
shall administer to the recorder the following oath: “You, A. B., do 
swear (or affirm) that you will, according to your best abilities, ac- 
curately and impartially record the proceedings of the court and the 
evidence to be given in the case in hearing. So help you God.” 

In case of affirmation the closing sentence of adjuration will be 
omitted. 

ARTICLE 101 . Powers; Procedure. A court of inquiry and the 
recorder thereof shall have the same power to summon and examine 
witnesses as is given to courts-martial and the trial judge advocate 
thereof. Such witnesses shall take the same oath or affirmation that is 
taken by witnesses before courts-martial. A reporter or an interpreter 
for a court of inquiry shall, before entering upon his duties, take the 
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oath or affirmation required of a reporter or an interpreter for a 
court-martial. The party whose conduct is being inquired into or his 
counsel, if any, shall be permitted to examine and cross-examine 
witnesses so as fully to investigate the circumstances in questiori. 

ANNOTATION 

1. Courts of inquiry are governed by the same general principles 
of military law as courts-martial. The person ivhose conduct is the 
subject of inquiry is entitled to be represented by counsel, to chal- 
lenge members of the court for cause, to examine and cross-examine 
witnesses, and to present depositions; and a court of inquiry lawfully 
cannot deprive him of the right to call witnesses believed by him 
to possess knowledge of facts vital to the case, or, in a proper case, 
to take the depositions of such witnesses (12-178; 30-145, 149) 
(40-141 [8] [12]). 

2. Witnesses should be sworn and the rules of evidence prescribed 
in the Manual for Courts-Martial should, in general, be observed: 
but not being a judicial proceeding, a court of inquiry is not held 
to as strict an enforcement of these rules as a court-martial- particu- 
larly as to the “hearsay” rule (30-145, 149) (40-141 [9]). 

3. Witnesses before courts of inquiry are subject to objections as 
to competency. If witnesses are called by the court, the person un- 
der inquiry has the right to call witnesses or produce documentary 
evidence in rebuttal, and a request for a continuance for this pur- 
pose, based upon reasonable grounds, should be granted. The mat- 
ter rests in the .sound discretion of the court (30-149) (40-141 {12}). 

4. In cla.ss B courts of inquiry (i.e. those convened under Sec. 24 b. 
N. D. Act) the rule excluding “opinion” evidence must, of neces- 
sity, be considerably relaxed. Efficiency reports are mainly expres- 
sion of opinion, but they are admissible for the reason that they con- 
stitute the basis of the officer’s classification, and the court of inquiry 
is called upon to examine into the sufficiency of such basis. Efficiency 
reports are also, in a sense, expert opinions and admissible as such. 
Likewise the testimony of an officer who made such a report, or that 
of any other witness qualified to express an opinion on the case, is 
admissible before the court of inquiry, as is also any testimony tend- 
ing to weaken the effect, or diminish the weight, of such efficiencv 
reports or other expert testimony (30-145) (40-141 [9}). 

5. Courts of inquiry in class B cases, not being punitive in natiiie, 
are not restricted in their proceedings by the rule against double 
jeopardy (30-151, 155) (40-141 {3} [4]. A conviction by court-martiat, 
disapproved on account of some irregularity in the proceedings, does 
not bar a “class B” court of inquiry from examining into the facts 
upon which the charges were based; but an acquittal by a court 
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martial upon the merits should be accepted by the court of inquiry 
as condusive of the innocence of the officer concernet! of the par- 
ticular offense involved. Collateral issues may, however, be con- 
sidered (30-152) (40-141 [4]). 

0. In a "class B" court, the officer under inquiry is entitled to have 
all the allegations against him presented in order that he may be 
afforded an opportunity to meet them (30-145) (40-141 [9]). 

® » 

ARTICLE 102. Opinion on Merits of the Case. A court of inquiry 
shall not give an opinion on the merits of the case inquired into un- 
less specially ordered to do so. 

ANNOTATION 

1. ^Vhen the inquiry is instituted to assist superior authority to 
determine whether the party should be brought to trial, the opinion 
of the court of inquiry (if an opinion is ordcrct!) slioiik! be whether 
the couri-mariial charges should be instituted, with the reasons for 
the conclusion reached. When convened to investigate questions of 
right, responsibility, conduct, etc,, the opinion should be confined 
to the (|UCstions sufimittcd to the court for inquiry and matters per- 
tinent liicreto (12-178, 179). 

2. A court of inquiry acts by majority, and if a member or mem- 
bers cannot conscientiously agree with the majority they may present 
a minority report. In fact this is sometimes desirable as it gives the 
convening authority the benefit of opposing views (12-179). 

3. A “class B” court of inquiry is not authorized to revise or re- 
view the findings of the classification board. It should, however, 
make and report findings upon any pertinent matters presented 
to the court which were not considered by the board (30-146) 
(40-141 [10]). 

• • • « 

ARTICLE 101. Records of Proceedings-How Authenticated. 
Each court of inquiry shall keep a record of its proceedings, which 
shall be authenticated by the signature of the president and the 
recorder thereof, and be forwarded to the convening authority. In 
case the record can not be authenticated by the recorder, by reason 
of his death, disability, or absence, it shall be signed by the president 
and by one other member of the court. 

ANNOTATION 

1. The officer concerned in a “class B" inquiry is entitled to a copy 
of the proceedings of the court (30-147 (40-141 [r]). 



CHAPTER XVII 


MISCELLANEOUS PROVISIONS 


ARTICLE 104 . Disciplinary Powers of Commanding Officers. 
Under such regulations as the President may prescribe, the command- 
ing officer of any detachment, company, or higher command, may, 
for minor offenses, impose disciplinary punishments upon persons of 
his command without the intervention of a court-martial, unless the 
accused demands trial by court-martial. 

The disciplinary punishments authorized by this article may 
include admonition or reprimand, or the withholding of privileges, 
or extra fatigue, or restriction to certain specified limits, or hard labor 
without confinement or any combination of such punishments for not 
exceeding one week from the date imposed; but shall not include for- 
feiture of pay or confinement under guard; except that any officer 
exercising general court-martial jurisdiction may, under the provi- 
sions of this article, also impose upon a warrant officer or officer of 
his command below the rank of brigadier general a forfeiture of not 
more than one-half of his pay per month for three months. 

A person punished under authority of this article, who deems his 
punishment unjust or disproportionate to the offense, may, through 
the proper channel, appeal to the next superior authority, but may m 
the meantime be required to undergo the punishment adjudged. The 
commanding officer who imposes the punishment, his successor in com- 
mand, and superior authority shall have power to mitigate or remit 
any unexecuted portion of the punishment. The imposition and 
enforcement of disciplinary punishment under authority of this article 
for any act or omission shall not be a bar to trial by court-martial 
for a serious crime or offense growing out of the same act or omission, 
and not properly punishable under this article; but the fact that a 
disciplinary punishment has been enforced may be shown by the 
accused upon trial, and when so shown shall be considered in deter- 
mining the measure of punishment to be adjudged in the event of a 
finding of guilty. (As amended by S.S.A. ’48, effective Feb. 1, 1949). 
(See M.C.M. 52-34 and Chap. XXVII). 
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I. In General 1-2 

IL Applicable to Minor Offenses Only . , g-ga 

III. Who May Administer 

IV. Punishments 7-13 

V. Appeals 1 4-^.5 

VI. Subsequent Trial 16-18 


I. IN GENERAL 

1. Prior to 1916 tlie code contained no such Article as this, but its 
principle has long been recognized in our service. See instances cited 
in (12-580). The present amended Article does not differ substantially 
from the former, except as to the authority of a commander having 
general court-martial jurisdiction to impose upon a warrant officer, 
or officer of his command below the gracle of brigadier general, a for- 
feiture of not more than half his pay per month for three months. 
Such power was formerly restricted to “time of war or grave public- 
emergency” and was limited in application to officers (not including 
warrant officers) below the grade of major, and could not exceed half 
pay for one month. See M.C.M. Chap. XXVH for rules of pro- 
cedure. 

2. The power of admonishment is entirely distinct from the disci- 
plinary punishments authorized by this Article. Administrative ad- 
monition, how^ever adversely it may affect the person concerned, is 
not punitive (30-1432, Sup. 1432) (40-462 [2} [3} pp. 977, 978) 
( 43 - 377 )* 

n. APPLICABLE TO MINOR OFFENSES ONLY 

3. Disciplinary punishment under this Article is not authorized for 
serious offenses (30-1433 (40-462 [2}) (44-192). However, a command- 
ing officer should resort to this Article, in the first instance, in every 
case to which it is applicable, and in which he deems punishment 
necessary, unless it is clear that such summary punishment will not 
meet the ends of justice and discipline (M.C.M. 118). See Art. 46, 
Annotation, par. 22. 

3a. In determining whether an offense is a “minor” one under 
military law, courts-martial are not bound by the definition of 
"felony” used in a State statute (45-342). 

III. WHO MAY ADMINISTER 

4. The power to administer punishment under this Article may not 
be delegated; but a letter of admonition expressing the commanding 
officer’s orders in the case may be signed by an appropriate staff 
officer (30" 1433) (40-462 [ I }). 
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■5. If tile accused has been transferred to another comniandj the 
former commanding officer has no jurisdiction to act under this 
Article, and his attempt to do so is a nullity (30-1433) (40-462 [i])- 

6. A commanding officer, upon his return to his command after 
an absence on leave, is authorized to administer punishment under 
this Article for an offense committed by a junior officer during the 
senior's absence, and while such junior was in command (30-Sup. 
H33) (40-462 [1}). 

6a. The power to administer disciplinary punishment under this 
Article is not restricted to the accused’s immediate commander. A 
superior may reserve to himself the disposition of a given case (40- 
462 £1}). A forfeiture of pay lawfully imposed upon an officer under 
this Article cannot be “revoked” after it has been collected (45-237). 

6b. Disciplinary powers under this Article are not limited to per- 
manently assigned commanding officers, but may be exercised by 
temporary commanders (42-24). 

6c. Subject to existing regulations the Commanding General of the 
Militaiy District of Washington is authorized to impose disciplinary 
punishment under this Article upon all military personnel of in- 
ferior rank who are under his general court-martial jurisdiction. 
Chiefs of the various arms and services may exercise concurrent 
jurisdiction under this Article with respect to military personnel on 
duty in their respective offices (43-144). 

6d. An Army officer in command of Army personnel assigned to 
a naval vessel may impose punishment under this Article upon such 
personnel (44-226). 

IV. PUNISHMENTS 

7. The punishments described in this Article are not exclusive of 
all others, but any punishment not mentioned must be similar in 
nature to those named (30-1434) (40-462 [4}). 

7a. Kitchen police is military duty in a broad sense, but it is in 
the nature of fatigue duty, and as such it may be imposed as a 
punishment under this Article (42-165). 

8. The following punishments are not authorized: Detention of 
pay (30-1434) (40-462 [4]); contribution of money to the company 
fund (12-584; 30-1434) (40-462 £4}); reduction in grade (30-1259) 
(40-255 £2}). Hard labor or extra fatigue should not be imposed 
upon noncommissioned officers, or persons of such relative or assimi- 
lated rank. Punishments which would tend to degrade the rank of 
persons upon whom they are imposed are not permissible (M.C.M. 
119b). 

8a. An order to “take a hike” imposed as a punishment, is illegal. 
Military duties may not be degraded by their use as forms of punish- 
ment uifder this Article (44-102). ■ , . . ..■ 
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g. There is no provision of law permitting any authority to rescind^ 
vacate or disturb a legal order imposing a forfeiture under this 
Article after the forfeiture has been executed (46-341). Article 51 
(Mitigation, Remission and Suspension of Sentences) applies only to 
an unexecuted portion of a punishment. 

JO. A general regulation restricting all soldiers who are undergoing 
company punishment, or who recently have been tried by coiirt- 
mariial, to the limits of the post is unauthorized because ii has the 
effect of adding to the punishment awarded (30-1434) (40-p. 977). 

Ji. Punishments inflicted merely at the will of military command- 
ers are forbidden, e.g., a reviewing authority may not disapprove an 
acquittal and order the accused to be confined or otherwise punished 
(12-585). 

11a. A commanding officer, who coerced men of his organization 
who committed minor offenses into signing false “statements of 
charges” resulting in deductions from their pay, because he con- 
sidered it the best method of maintaining discipline instead of 
using company punishment or regular court-martial procedure, was 
tried and convicted of a violation of Article 95 (Conduct Unbecom- 
ing) (43*342). 

12. Post commanders are authorized to regulate traffic on posts 
under their command, ant! for a violation of such traffic regulations 
a soldier may be restricted from operating an automobile on the post 
for a definite or indefinite Icngili of time, and such action does 
not constitute disciplinary punislimcm under this Article (30-1518) 
(40-422 [6]). 

13. Upon prosecution for refusal to obey an order to do something 
imjjosed as a punishment under Article 104, it will be jircsumed, in 
the absence of evidence to the contrary, that the punishment was 
lawfully imposed (30-Sup. 1518) (40-422 [6]). 

V. APPEALS 

14. Any failure to comply with regulations will not invalidate a 
punishment imposed under this Article except to the extent required 
by a dear and affirmative showing of injury to a substantial right, 
not expressly or impliedly waived by the person upon whom the 
punishment was imposed (M.C.M. 118). 

15. One who fails to demand trial by court-martial when informed 
that it is proposed to punish him under this Article for a specific 
offense unless trial is demanded, is precluded from denying his guilt 
upon appeal from the punishment adjudged. The appeal is limited 
to cases where the punishment is deemed unjust or disproportionate 
to the offense, and the appeal may be entertained on that ground 
only (44-424)- 
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VI. SUBSEQUENT TRIAL 

16. An unauthorized punishment imposed under this Article, be- 
ing a nullity, does not bar subsctjueiit trial by court-martial for the 
same offense (30-1^^59^ »433) (40-462 £2}) (44-192)- 

17. Authorized disciplinary action imposed and accepted under 
this Article is a bar to subsequent trial for the same offense, but it 
is not a bar to trial for a separate and distinct crime or offense grow- 
ing out of the same act or omission (30-1258) (40-462 [3]) (42-24) 
(44-292). See M.G.M. 69c, 79. 

17a. Disciplinary punishments under this Article are not “previous 
convictions by court-martiar’ within the meaning of M.C.M. 79c. 
Such punishments may be shown by the accused in mitigation of 
punishment by court-martial when they were imposed for an offense 
connected wdth the offense for which he is on trial (43-183, 184) 
(M.C.M. 79e). 

18. A letter of admonition warning the accused that a repetition 
of certain conduct would result in disciplinary action, not intended 
as a reprimand or other punishment under this Article, does not bar 
subsecpient trial for the original offense which caused the admonition 
to be given (30-1258) (40-462 [3]). See also Article 40, Annotation, 
Sec. III. 


ARTICLE 105. Injuries to Property; Redress of. Whenever com- 
plaint is made to any commanding officer that damage has been done 
to the property of any persori or that his property has been wrong- 
fully taken by persons subject to military laiv, such complaint shall be 
investigated by a hoard consisting of any number of officers from one 
to three, xuhich board shall be convened by the commanding officer 
and shall have, for the purpose of such investigation, power to sum- 
mon witnesses and examine them upon oath or affirmation, to receive 
depositions or other documentary evidence, and to assess the damages 
sustained against the responsible parties. The assessment of damages 
made by such board shall be subject to the approval of the command- 
ing officer, and in the amount approved by him shall be stopped 
against the pay of the offetiders. And the order of such commanding 
officer directmg stoppages herein authorized shall be conclusive on 
any disbursing officer for the paymefit by him to the injured parties 
of the stoppages so ordered. 

Where the o[fe7iders cannot be ascertained, but the organization or 
detachmetit to which they belong is know7i, stoppages to the amount 
of damages inflicted may be made and assessed in suck proporiio7i as 
7nay be deemed just upon the individual membeys thereof who are 
shown to have been present with such orgayiization or detachment 
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at the time the damages complained of were mflicted as determined 
by the approved findings of the board. (See Art, 89 and M.C.M. 176). 


ANNOTATION 

Pars. 

L In General ^-8 

II. Claims and Claimants 9-11 

III. Damages 12 

IV. Pro Rata Assessment 13-14 

V. Board’s Award, As Approved by the 

Commanding Officer, Conclusive 15-18 

VL Priority 19 

VII. Assessment Not Collected, Officer Re- 
sponsible Therefor Liable 20 

VIII. Collection in Subsequent Enlistment 21-22 


I. IN GENERAL 

1. The combined function of this Article and Article 89 is to pro- 
tect individuals from disorderly and riotous acts of military person- 
iici. Article 105 is restricted in application to claims for the wrongful 
taking of, or injury to, private property, caused by acts involving 
depredation, willful misconduct, or such reckless disregard of prop- 
erty rights as to carry an implication of guilty intent. Damage caused 
by a simple act of negligence does not fall within its purview (30-62 p 
807, 808) (40-463 {2]). Contributory negligence by claimant will liai 
recovery under this Article (40-Sup. 463 [2a}) (42-26) (43-67, 196, 
240). The taking of property by trick, device or deceit, unaccompanied 
by an element of force, is not a “depredation” within the purview of 
that term as here used (M.C.M. 176c). 

la. Claims arising in foreign countries, which otherwise might fall 
under this Article, are now required to be settled by the Claims Com- 
missions under the Foreign Claims Act of April 22, 1943 (M.L.U.S. 
Sup. 70SC). 

2. The Article is applicable only against persons subject to military 
law. It cannot be applied against civilian employees of the War 
Department (30-781), nor against an officer for damage caused by 
members of his family when the officer himself was not involved (30- 
627) (40-p. 902). This Article cannot be invoked against a soldier who 
was insane when the damage was done (45-186). 

3. Action under this Article, in connection with Article 89, is man 
datory upon complaint being made (30-629). When a commanding 
officer delayed for nearly two years to act upon a complaint of a 
property owner as to depredations committed by soldiers, it was 
held that unless the officer could show that he had not been negii- 
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gent in the matter, he should be tried or required to settle the claim 
himself (30-631) (40-447). 

4. In proceedings under this Article the issues are to be determined 
by a preponderance of evidence, and not beyond a reasonable doubt 

(30-633) (40-463 [4])- 

5. The liability under this Article is not affected by the fact that 
the offender may be criminally liable; it is also independent of any 
judgment of a court-martial, and a court-martial cannot be subsii- 
tuted for the board of officers (12-132). 

6. The stoppage of pay is to cover damage only. The stoppage 
of an additional amount as punishment is not authorized (12-584). 

7. A board of officers appointed by a post commander to investi- 
gate a motor vehicle accident which occurred on the post with a 
view, merely, of determining facts to enable the post commander to 
fix responsibility for damage to government property and take ap- 
propriate action respecting the operation of motor vehicles on the 
post, is not authorized to determine the personal responsibility be- 
tween individuals involved in the accident (30-Sup. 419 n) (40-p. 926). 

8. A board convened under this Article is authorized to examine 
witnesses under oath, and false testimony upon a material matter 
given under oath before such board is statutory perjury punishable 
under (General) Article 96 (30-Sup. 1582) (40-451 [52]) (See Art. 93. 
Annotation, VIII, 81). 

II. CLAIMS AND CLAIMANTS 

9. Claims for damages to private property caused by soldiers have 
been held to be cognizable under this Article in the following cases; 
Theft of an automobile (30-625) (40-463 [3]); raiding an orchard 
(30-625) (40-463 [3]); claim of prisoner for loss of clothing turned 
over to a guard for safekeeping (30-625). The following have been 
held as not so cognizable: Claim of a bank for money obtained by 
false pretenses unaccompanied by any force, violence, or disorderly 
conduct (30-625) (40-463 [3}); claims of patients in a hospital for 
money lost through embezzlement by the custodian of “patients’ 
funds” (30-Sup. 625) (40-463 {3]); claim for loss of a registered letter 
through negligence of commanding officer to establish a proper 
system of handling mail (30-624) (40-463 [2]). 

ga. Soldiers who were sent out to get trees and shrubbery on the 
reservation to decorate the company areas negligently disregarded 
boundaries and took trees and shrubbery and destroyed a barn on 
private property. Held that the resulting claim for damages as to 
the trees and shrubbery should be paid by the government, but that 
the destruction of the barn was a wanton depredation for which the 
guilty persons were responsible under Article 105 (42-366!. 
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gb. A claim for damage caused by reckless driving of a govern- 
ment vehicle by a soldier who had taken it without permission, and 
was intoxicated at the time, is within the scope of this Article (zjL2-g66). 

gc. Claims based on embezzlement, fraud, forgery, or deceit, un- 
accompanied by riotous, violent, or disorderly conduct, are not within 
the scope of this Article (42-366) (43-240). 

10. This Article may be invoked by military personnel as well as 
civilians, in proper cases, to recover for loss of, or damage to, their 
prix^ate property by soldiers (30-628) (40-463 [t]). When, at the sug- 
gestion of a battery commander, a member of his battery entrusted 
a sum of money to him for safekeeping and, through the fault of the 
battery commander, the money was stolen, the battery commander 
was held liable for the loss. A soldier is liable to another soldier for 
damages to his private automobile caused by the recklessness of the 
first soldier (40-463 [1}). 

11. An insurance company which has reimbursed the owner for 
the damages to his property is not subrogated to the otvner’s rights 
under this Article (30-634) (40-463 [g}). 

III. DAMAGES 

12. Direct damages only are to be considered. Indirect or conse- 
quential damages should not be included (30-626) (40-463 [8]). But 
an item for the loss of use of a vehicle which is used for business pur- 
poses, pending repair of damage caused by the misconduct of the 
soldier involved, may be included (44-103). 

IV. PRO RATA ASSESSMENT 

13. This Article formerly contained no provision for a pro rata 
assessment against an entire command, but it was held in several 
cases that such action was proper where the entire command, or sub- 
stantially all, were present and implicated but the particular offenders 
could not be identified. Men who were known to have been absent 
were exempted (12-132). 

14. Under the present Article, if the individual offenders cannot be 
ascertained, stoppage may he made against all who were present with 
the command at the time; and if neither the individuals nor the par- 
ticular unit to which they belong can be identified, it is proper to 
assess damages pro rata among the various units in a detachment, 
and for this purpose an entire camp may be considered as a “detach- 
ment”. It has also been held, in such case, that the damages may 
be collected from the funds of the post exchange in which the entire 
command is interested (go-Gag) (40-463 [6}); but before the post 
exchange can be assessed for this purpose there must be a positive 
finding that soldiers “of the post” committed the depredation, and 
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that neither the individuals nor the units to which they belong can 
be ascertained (30-1717) (40-463 [6}). 

V. BOARD’S AWARD, AS APPROVED BY THE 
COMMANDING OFFICER, CONCLUSIVE 

15. The recommendations of the board, when duly approved, are 
final. The mere fact that one or the other party feels aggrieved is 
not sufficient reason for a reexamination or the appointment of a 
new board (30-632) (40-463 [5}). The Comptroller General holds 
that if the board was properly appointed, acted within its jurisdic- 
tion, and its findings were approved by the commanding officer, the 
accounting officers of the government will not question the regularity 
of its proceedings (42-165). When the claim is not within the scope 
of the Article the board’s report and recommendation thereon is a 
nullity (43-240). Even the Secretary of War cannot authorize the 
remission and cancellations of any indebtedness determined under 
this Article (45-58). 

16. Approval of the commanding officer (who appointed the board) 
is essential. If he does not approve, superior authority cannot make 
the award effectual. The commanding officer cannot increase the 
award (30-633) (40-463 [4]). If for any reason it subsequently de- 
velops that his original action was wrong, the commanding officer 
may change his decision either for or against the soldier involved, 
so long as he is in command of the unit concerned, regardless of 
whether the soldier has been transferred. A successor in command 
of the unit may not change the original finding except upon newly 
discovered evidence or obvious error of law or fact appearing on the 
record, and this also, regardless of whether the soldier has been trans- 
ferred. But the commanding officer of a unit to which the soldier 
has been transferred is not authorized, under any circumstances, to 
disturb the original decision. If the original unit in which the action 
was taken has been disbanded, no further action can be had under 
this Article (45-58). 

17. If the claimant refused to accept the award of the board the 
military authorities can afford him no further relief, and he is left 
to pursue such remedy as he may have against the individuals con- 
cerned under the civil law (30-636) (40-463 {5]). 

18. Stoppage against a soldier’s pay to satisfy an assessment against 
him under this Article is mandatory, and such stoppage, once properly 
imposed, may not be remitted or reduced in amount unless the claim- 
ant assents (30-635) (40-463 [5]). It is assessable against pay only, 
and cannot exceed, with other authorized deductions, two-thirds of 
the soldier’s pay per month (40-Sup. 463). 
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19. As between a stoppage under this Article and a sentence of for- 
feiture by court-martial, the one which is first imposed takes prefer- 
ence ( 12' 13 2). 

VII. ASSESSMENT NOT COLLECTED, OFFICER 
RESPONSIBLE THEREFOR LIABLE 

20. An officer who is responsible for failure to collect an assess- 
ment against a soldier's pay under this Article before the soldier is 
discharged from the service, may be held responsible for the amount 
of the damage (30-399) (40-447). Under the language of Article 89 
it would seem that such officer’s responsibility would be limited to 
the amount which could have been collected. 

VIII. COLLECTION IN SUBSEQUENT 
ENLISTMENT 

21. The discharge of a soldier from the service before collection 
of an assessment against him under this Article does not relieve him 
from legal liability in the premises, and upon his subsequent re- 
enlistment, the balance may be collected (30-630) (40-463 [5] [7]). 

22. This Article cannot be invoked to collect a claim against 
an officer who is no longer in the service (42-27) (43*347)* 

See also Article 89 (Wrongs Redressed). 


ARTICLE 106 . Arrest of Deserters by Civil Officials. It shall 
be lazoful for any civil officer having authority imder the lazvs of 
the United States, or of any State, Territory, District, or possession 
of the United States, to arrest offenders, summarily to arrest a de- 
serter from the military service of the United States and deliver him 
into the custody of the military authorities of the United States. (See 
M.C.M. 22, 23). 

ANNOTATION 

1. If a civil official has reasonable grounds to believe that a person 
is a deserter, he has power to arrest him without an order or request 
from military authorities; and though not specifically authorized by 
this Article, any civilian may arrest a deserter if he acts pursuant to 
an order or request from a military officer (12-401, 402, 405; 30-188, 
1244) (40-153 [1], 464). 

■2. In accomplishing the arrest of a deserter such force may be used 
as is necessary to overcome resistance, but no more, and such force- 



MISCELLANEOUS PROVISIONS 


3 S 7 

able entry of a dwelling as is authorized in making arrests in the state 
in which the arrest is made would probably be justified (12-400). 

g. The civil officer making the arrest may deliver the prisoner to 
the military authorities at any designated place regardless of state or 
other jurisdictional lines (12-401; go-1244) (40-464). 

4. If a writ of habeas corpus is issued by a state court while the de- 
serter is in the custody of a state officer, the officer should make a 
return justifying his custody by showing that the party is held by 
authority of the United States (12-401). 

5. A soldier who has been extradited from a foreign country solely 
upon a charge of theft, or other specified offense, cannot be arrested 
and held for desertion. The principle that when a person is extra- 
dited for a certain offense he is exempt from prosecution for any 
other crime is applicable although such other crime is a military 
one (12-401). 

6. From time to time there has been provision in the War Depart- 
ment appropriation acts for the payment of “rewards” for the ap- 
prehension of deserters. The decisions as to when, to whom, and 
under what circumstances such rewards are payable are not cited 
here in detail because such questions depend upon the particulai 
language of the current act. (See 12-402 to 413) (40-153 [1}). 

7. A soldier, while in a status of absent without leave, was ap- 
prehended by civil authority at the request of military authority. 
He was subsequently convicted of desertion. Held that the appre- 
hending officer was entitled to be paid a reward for such apprehen- 
sion (42-151). A civil policeman upon request of military authority 
arrested two soldiers who were absent without leave and turned 
them over to the military authorities. The commanding officer 
thought it probable that they had quit their posts to avoid hazardous 
duty within the meaning of Article 28. Held that the policeman’s 
actual expenses (within limits provided by law and regulations) 
should be paid. While the civil authorities should not, ordinarily, 
be requested to apprehend soldiers who are merely absent without 
leave, in this case it was appropriate to do so in view of the possi- 
bility that they were guilty of desertion under Article 28 (42-151, 152). 


ARTICLE 107 . Soldiers to Make Good Time Lost. Every soldier 
who in an existing nr subsequent enlistment deserts the service of 
the United States or without proper authority absents himself from 
his organization, station, or duty for more than one day, or who is 
confined for more than one day under sentence, or while awaiting 
trial and disposition of his case, if the trial results in conviction, or 
through the intemperate use of drugs or alcoholic liquor, or through 
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disease or injury the result of his own miscondiict, renders himself 
unable for more than one day to perform duty, shall be liable to serve, 
after his return to a full-duty status, for such period as shall, with the 
time he may have served prior to such desertion, unauthorized ab- 
sence, confinement or inability to perform duty, amount to the full 
term of that part of his enlistment period luhich he is required to 
serve with his organization before being furloughed to the Army 


reserve. 

ANNOTATION 

Pars. 

I. In General 1-5 

II. Time Lost in Desertion 6-7 

III. Time Lost While Absent without Leave 8 

IV. Time Lost in Military Cqjmfinement .... 9-11 

V. Time Lost in Civil Confinement 12-13 

VI. Time Lost Through Disability Due to 

Misconduct— “Line of Duty” Cases: 

in general 14-21 

ab.sent without leave 22-24 

automobile accidents 25-26d 

AVIATION accidents 27 

DRUNKENNESS 28 

IMPROPER RELATIONS WITH WOMEN 29-34 

PRISONERS 35 

SCUFFLING, FIGHTING, ETC 36 

SPORTS, RECREATION, ETC 37 

SUICIDE— SELF-INJURY 

VIOLATING CIVIL LAW 4O-4I 


I. IN GENERAL 

1. The liability to make good time lost imposed by this Article 
may be waived by the government, and it is so waived when a de- 
serter is discharged by competent authority, or sentence of court- 
martial, without being held to make good the time lost in desertion. 
But when a sentence does not include discharge the liability holds 
(12-130, 611; 30-640, 642) (40-465 [6}). It is also waived when a 
soldier is honorably discharged to accept a commission; but in such 
case his enlisted service record cannot be changed to “restore” the 
time lost because such records may not legally be changed where the 
existing entries conform to the facts. Furthermore, in this case the 
lost time may not be counted for pay purposes (49-93). 

2. The liability is automatic and should not be included in the 
punishment imposed by court-martial (12-130, 547). 

3. If a conviction of desertion or absence wnthout leave is dis- 
approved, or the accused is acquitted, the liability to make up the 
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time lost is wiped out (12-130), except that in case o£ sentences 
disapproved because they are inadequate, the accused may still be 
required to make up the time lost (30-639) (40-465) [2]). (See 
M.G.M. 87b, next to last par.). 

4. This Article was formerly held not to apply to soldiers enlisted 
or drafted “for the duration’' (30-639, 641); but it is applicable to 
National Guardsmen in Federal service under the public resolution 
of August 27, 1940, and to persons inducted under the Selective 
Training and Service Act of 1940 (40-Sup. 465) (M. L. U. S., Sup. 
2220 [1-4] 2225 [1-16]). 

5. The so-called “30-day month law” (M. L. U. S. 1483) which deals 
with the computation of time for pay purposes, is not applicable 
in computing time lost under Article 107, and actual time lost only 
is required to be made up. Thus 28 days xvill make up for absence 
during the whole month of February (30-638; except in leap year 
when it would take 29) (40-465 £5}). 

II. TIME LOST IN DESERTION 

6. The liability to make up the time lost continues although prose- 
cution may be barred by the statute of limitations (12-131; 30-639) 
(40-465 [2]); and wdien a deserter is restored to duty without trial 
he may be required to make up the time he lost in desertion (12-129). 

6a. The Comptroller General does not concur in the view that 
when prosecution for desertion is bari'ed by the statute of limitations 
(Article 39) deserters, upon their return to military control, may be 
held to make up time lost in desertion, and will not question their 
right to pay and allowances when returned to duty and actually 
serving as soldiers (42-27). 

7. The enforcement of this Article is postponed until after any sen- 
tence to confinement which may have been imposed is executed (the 
two cannot run concurrently), and a deserter may still be held to 
make up lost time after the expiration of his sentence even though, 
in the meantime, his term of enlistment has expired (12-130). 

III. TIME LOST WHILE ABSENT 
WITHOUT LEAVE 

8. The status of absence without leave, for pay purposes, terminates 
when the absentee is returned to a duty status either in his own, or 
some other organization. It does not necessarily coincide with his 
return to ?niUiary control (30-1857, 1858, Sup. 35 a) (40-pp. 8S7, 
888, 995). It would seem that, in general, the computation of time 
to be made up under this Article would coincide with that for pur- 
poses of pay. 
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IV. TIME LOST IN MILITARY CONFINEMENT 

c). The liability to make up time lost in confinement is not limitea 
to cases of absence without leave and desertion, but extends to 
all cases of misconduct of which a soldier is convicted (30-641) 
(4«-465 [3]) * 

10. Time spent in “arrest” is not confinement within the meaning 
of this Article; and confinement terminated by restoration to duty 
without trial does not have to be made up (30-Sup. 641) (40-465 [3}). 

11. If a soldier, through error in computing his good-conduct time, 
is held in confinement beyond the date when he should have been 
released, he is entitled to credit for such overtime in confinement on 
his current enlistment (30-641) (40-250 [2]). 

V. TIME LOST IN CIVIL CONFINEMENT 

12. Generally speaking, absence in the hands of civil authorities is 
absence without leave (12-611), and a soldier who, through his own 
misconduct, is arrested and detained by the civil authorities for more 
than one day, must make up the time so lost even though he is re- 
leased by the civil authorities without trial (30-641) (4.0-465 {3]). 

13. If a soldier is released on bail by the civil authorities while 
awaiting trial, and returns to his station, and is not confined by the 
military authorities, he reverts to a duty status (12-266); but if he is 
turned over to the military authorities for confinement pending the 
disposition of his case by the civil court, his status with respect to 
his availability for military duty is the same as though he had been 
held in confinement by the civil authorities (30-1864). 

VI. TIME LOST THROUGH DISABILITY DUE 
TO MISCONDUCT-“LINE OF DUTY” CASES 

14. The Article imposes liability to make up time lost “through 
disease or injury the result of his own misconduct”. It will be seen 
by the citations given below that if misconduct is the proximate 
(moving or direct) cause of a disability, such disability must, of neces- 
sity, be held to have been incurred “not in line of duty”. But the 
converse of this proposition is not always true, and it does not neces- 
sarily folloxv that a disability incurred “not in line of duty” is the 
result of misconduct There are numerous decisions upon the ques- 
tion here involved (30-420 to 475) (40-pp. 952-974) from which the 
general principles outlined below may be deduced. 

15. In general, disability or death incurred during a soldier’s pe- 
riod of military service is “in line of duty” if, at the time when it 
was incurred, he was submitting to all the laws and regulations of 

* Wlien the confmemeat is for more than one day, the first day of confinement is chargeable 
as time lost, but the day of release from confinement is not to be so charged (49-14) . 
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the military service and was not guilty ol material misconduct (30- 
420) (40-p. 952). A soldier is entitled to the benefit of the presump- 
tion that his disability or death was incuixed in line of duty and not 
as the result of his own misconduct until facts sufficient to overcome 
such presumption are presented (44-408). 

16. A soldier may do any of the usual things incident to everyday 
life of men in general and not inconsistent with his military status, 
without taking himself outside the “line of duty”; but if he steps 
outside the line of military duty, although with permission, to en- 
gage in some employment or gratuitous service, not incident to his 
personal every-day affairs or his military status, then he assumes the 
responsibility for any disability he may incur as an incident to such 
outside employment or service (30-426, Sup. 421) (40-p. 955)^ 

16a. An injury received by a soldier while “on pass” working in a 
cannery by authority of a War Department Circular issued for the 
purpose of relieving labor shortage in the food processing industry, 
was held to be in line of duty. Under the circumstances the employ- 
ment in which he was engaged did not take him out of a line of duty 
status (43-458). Circular 458, W. D. 2 December 1944 provides that; 
“A militarized person who engages in outside activities (as distin- 
guished from everyday affairs), not incident to his military status and 
not essential to the furtherance of national interest and military effort, 
assumes responsibility for any disease or injury to himself resulting 
from such activities, unless they are of a class authorized and encour- 
aged by the War Department” (45-43). 

17. Mere carelessness or negligence alone is not misconduct; it must 
be culpable negligence or gross carelessness to amount to misconduct 
(30-422, 429, 430, 433, 436, 439, Sup. 421 a, 435) (44-130, 177, 407) 
(45-213). Reckless conduct is misconduct (30-435) (40-p. 953). An 
injury incurred by a soldier by the accidental discharge of his rifle, 
no misconduct being involved, is in line of duty (44-177). 

17a. An injury suffered by a soldier on furlough in attempting to 
alight from a moving freight train from a position between two 
freight cars was held to be the result of his own misconduct because 
he had voluntarily placed himself in a position that was inherently 
dangerous. This holding was not based upon any conclusion that 
his unauthorized boarding, alighting from, or riding the train was, 
in itself, sufficient to take him out of the line of duty, but on the 
ground that, although he may have believed he could execute his 
plan without accident, under the circumstances his conduct was reck- 
less, wanton, and in utter disregard of the probable consequences 

(44-369)- 

18. A finding that a disability is due to misconduct is proper only 
when, by a fair balance of evidence, it is established that such mis- 
conduct was the proximate cause of the disability. When misconduct 
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is merely a contributory, and not the direct cause, the disability can- 
not be said to be the result of misconduct (30-Sup. 421 a, 435) 

( 40 'P- 953) (44-217)- 

ig. An injury incurred as a direct result of a violation of orders is 
to be regarded as caused by misconduct; but if the act done in viola- 
tion of orders was not the proximate cause of the injury, it should 
not be considered as the result of misconduct (30-431, 435, 441) (44- 
129, 130). A mere warning not to do a thing is not alone sufficient 
upon which to base a finding of misconduct if injury results there- 
from (30-430, 433) (40-pp. 953-970). In a recent decision (Sept. 
1945) it was held that the violation of a prescribed safety regulation 
is to be considered merely as one factor to be weighed with other 
circumstances, and that such violation, standing alone, without any 
contributory facts showing gross negligence or a wilful disregard for 
safety, is not sufficient to remove an injury or death from a “line of 
duty” status; and the death of a soldier who was drowned while swim- 
ming in the ocean in violation of orders, was considered as in line of 
duty (45-413)- 

19a. A soldier, who had been arrested by a military policeman, 
struck the policeman knocking him down, and persisted in his at- 
tack after being warned by the policeman to stop, whereupon the 
policeman shot and killed him. Field that the soldier’s death was 
due to his own misconduct and not in line of duty (42-90). 

20. The administrative procedure for determining whether absence 
from duty is due to misconduct is provided for in Army Regulations. 
If the soldier does not avail himself, at the time, of his right to ap- 
peal provided by said regulations, he cannot afterwards question the 
diagnosis or finciing; also when the ultimate decision was “in line of 
duty”, and so entered upon the record by competent authority, such 
decision is final. A tentative diagnosis “in line of duty” upon admis- 
sion of a soldier to hospital is not necessarily final, but may be 
changed to “not in line of duty” to conform to a correct and final 
diagnosis. The latter is final and covers the entire period of hospital- 
ization if the soldier had notice and took no appeal therefrom (30- 
1859, Sup. 1859) (40-1442 [3}, 465 [6]). However, when a line-o£- 
duty case reaches the War Department the whole record may be re- 
viewed and the findings of the board and immediate reviewing au- 
thority may be reversed (43-261) (48-105). Duly authenticated copies 
of the statements of witnesses accompanying the report of investiga- 
tion are competent upon which to base a final determination, but it 
is preferable to have original signed statements (43-457). And the 
commanding general of a Service Command has power to disapprove 
findings that an injury was not in line of duty and due to an officer’s 
own misconduct and substitute findings of his own that the injury w^as 
in line of duty and not due to the officer’s own misconduct (44-128). 
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21- If a soldier in hospital ‘In line of duty” acquires a disease “not 
in line of duty” he should be carried as “not in line of duty” only 
from and alter the date when his retention in hospital is no longer 
necessary by reason of the innocent cause, but is necessary by reason 
of the disease caused by his misconduct (30-Sup. 1861) (40-1442 [2]). 
When a soldier in hospital with a fracture in line of duty, went ab- 
sent without leave, and while so absent incurred a refracture in the 
same place, the refracture was held not in line of duty (30-Sup. 464) 
(40-p. 971). 

Absent Without Leave 

22. A disability incurred while absent without leave is generally 
not in line of duty, but it is not to be regarded as due to misconduct 
merely because of the absent-without-leave status unless the absence 
itself was the proximate cause, as w 4 ieii the injury (frozen feet) was 
due to exposure while so absent (30-465). But an accidental injury 
incurred through no fault or misconduct of the injured man, though 
not in line of duty, is not due to misconduct (30-466); and in the 
absence of proof of misconduct the doubt should be resolved in favor 
of the injured man (30-Sup. 464) (40-pp. 957, 971-973). 

23. An injury incurred by a soldier while absent without leave may, 
under special circumstances, be in line of duty, as where a sergeant 
who, while absent without leave with a party of soldiers, in attempt- 
ing to quell an afiray between some members of the party and civil- 
ians (as was his duty under Article 68), was shot by a civilian, it was 
held that his injury was incurred in line of duty and not the result 
of his own misconduct (30-467) (40-p. 972). But when a soldier 
driver of a Government truck deviated from his authorized route and 
had an accident causing the burning of the truck, and after freeing 
himself, without injury, from the burning wreckage, went back to 
free another soldier who was caught in the overturned burning truck, 
and sustained severe injuries in so doing, it was held that such in- 
juries were not incurred in line of duty because the soldier’s act in 
going back to save the other man however heroic and commendable, 
could not be considered as the performance of a military duty, under 
the circumstances. Held; Not in line of duty and not the result of 
the soldier’s own misconduct (44-505). 

24. From the decisions cited under this Article, and others noted 
under Article 61 (AWOL), it seems inferable that time lost, after a 
soldier’s return from an absence without leave, due to a disease con- 
tracted while so absent, is required to be made good; but not so if 
the disease was incurred in line of duty before he went absent with- 
out leave (30-468, 469, 4.70) (40-972). 

Automobile Accidents 

25. Driving an automobile when intoxicated or incapacitated by 
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lack of sleep is gross negligence amounting to misconduct. However 
in the case of an officer who was injured while proceeding to liis home 
under orders, and the proximate cause of the accident was his drowsi- 
ness, caused by unusual fatigue due to official duties and the warmth 
of a closed car necessitated by weather conditions, it was held that 
his injury was incurred in line of duty and not as the result of mis- 
conduct (30-Sup. 435) (40-p. 961) (44-89). 

26. Injury incurred in an automobile accident while on “pass”, 
the accident being caused by mechanical defects in the car which the 
soldier was driving, no misconduct being shown, is in line of duty 
and not due to misconduct (30-Sup. 435) (40-p. 962). 

26a. An officer who was authorized to use a Government car per- 
mitted a civilian (a woman) to drive it, resulting in an accident and 
injury to the officer due to lack of skill of the driver. His injury was 
held to be due to his own misconduct (43-457). 

26b. An officer who was using a Government car in personal 
business in violation of orders met with an accident and was injured 
through no gross fault of his own, although he had been drinking 
but was not intoxicated. Held, that his injury was incurred not in 
line of duty and not as a result of his own misconduct (43-457) (44- 
217). 

26c. A soldier, stationed at Gamp Lee, Va., was given a pass to 
visit Petersburg, Va. He went to Springfield, Mass., and on his way 
back, when 70 miles from his station, and two hours before his pass 
would have expired, was killed in an accident to an automobile in 
which he was riding. Held, due to his flagrant violation of the terms 
of his pass, that his death was not in line of duty, but that his mis- 
conduct was not the proximate cause (43-487). 

26d. A lieutenant and his captain were injured in an automobile 
accident. The car was being driven by the lieutenant on the cap- 
tain’s responsibility. The proximate cause of the accident was ex- 
cessive speed. Held: The injuries of both were not in line of duty 
and were the result of their own misconduct. The injury of another 
lieutenant who xvas riding in the car, but had no responsibility for 
its operation, was held in line of duty (44-89). 

Aviation Accidents 

27. Following the principles noted in paragraphs 14-21 above, it 
has been held that an air corps officer who was accidentally killed 
while flying a private air craft for hire with authority of the War 
Department, no misconduct on his part being involved, died “not in 
line of duty but not the result of his own misconduct” (30-426) (40- 
P- 955 )- This principle would be applicable in case of injury only. 
But an air corps officer, injured while “stunting” at less than 1500 
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feet altitude, in violation of regulations, was held to have been in- 
jured not in line of duty and as the result of his own misconduct 
(30-427) (40-p. 955) (44-129). 

Drunkenness 

28. If drunkenness is the proximate cause of an injury, such injury 
will be regarded as due to misconduct, but not necessarily so if 
there was an intervening cause of the injury for which the soldier 
was not responsible (30-423, 435, 437, 442, 443, 448, 453, Sup. 444a, 
448) (40-pp. 954-955). Two cases xvill serve to illustrate: One, an 
officer, who had “had several drinks,’’ was shot while pounding on 
the door of a house to whose owner he was entirely unknown, was 
held to have incurred the injury as a result of his own misconduct 
(30-Sup. 444a) (40-p. 954). Two, a soldier who had been drinking, 
while in a saloon, not “off limits,” was, without misconduct or provo- 
cation on his part, attacked and injured by unknown parties. It was 
held, that as the proximate cause of the injury was an unprovoked 
attack, not due to the soldiers misconduct, it could not be considered 
otherwise than “in line of duty” (30-Sup. 448) (40-p. 955). 

Improper relations with women 

29. Injury incurred as the direct result of improper relations with 
a woman (such as an assault by the husband on account of such 
relations) is due to misconduct (30-445, 447) (40-p. 954). 

30. Venereal disease, in view' of the small number of cases in- 
nocently contracted, is generally held to be due to misconduct (30- 
454) (40-p. 969)* 

31. If a soldier contracts a venereal disease while he is a patient 
in hospital for another disease innocently acquired, he may be re- 
quired to make up for any further time in hospital caused by 
the venereal disease. But having been already “absent from a duty 
status” when he acquired the venereal disease, his “absence from 
duty” cannot be said to be caused by the venereal disease while he 
is a patient on account of the innocent cause (30-1861, Sup. 1861) 
(40-1442 [2]). 

32. Time lost by reason of a venereal disease incurred prior to 
enlistment must be made good (30-640) (40-465 [4]). 

33. Soldiers held in hospital for the purpose of determining 
whether they have a venereal disease are not required to make up 
the time thus lost when the test does not disclose such disease (30- 
1859) (40-1442 [2}). 

34. A soldier in quarantine under suspicion of having a venereal 
disease is not required to make up time thus lost when the test 
does not disclose such disease (30-1859) (40-1442 [a}). 
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Prisoners 

35. The fact that a soldier is a prisoner at the time of incurring 
an injury would not, of itself, place him out of the line of duty 
(30-471) (40-p. 973); but an injury incurred in attempting to escape 
from arrest or confinement is directly due to misconduct (30-472) 
(40-p- 974)- 

Scuffling, fighting, etc. 

36. In general, injuries incurred as the result of a “scuffle” or 
altercation, even though entirely friendly, if such conduct amounts 
to a “disorder” of the character recognized by Article 96 as “to the 
prejudice of good order and military discipline,” will be regarded as 
due to misconduct; but, an injury incurred in an altercation in 
which the injured party was not the aggressor will not be so re- 
garded (30-444, 446) (40-pp. 953, 954). The death of a soldier in an 
affray in which he was the aggressor should be held not in line of 
duty and due to his own misconduct, regardless of whether the action 
of his assailant was, or was not, justified (44-128, 129). 

Sports, recreation, etc. 

37. An injury incurred while engaged in normal and proper 
recreation, and in sports or contests under control or supervision of 
the military authorities, is not due to misconduct (30-449, 450, 451) 
(40'pp. g66, 967). An injury incurred by an officer in a rodeo com- 
petition in which he was participating with permission of his com- 
manding officer, was held not in line of duty and not the result of 
his own misconduct (44-89). 

Suicide— selfiinjury 

38. In the absence of proof that poison found in the stomach of 
a deceased soldier was knowingly self-administered, the evidence not 
being inconsistent with accident or homicide, the presumption of law 
against suicide is not overthrown, and the death should be held as 
in line of duty (30-Sup. 459^1) (40-p. 968). 

38a. There is a strong presumption that a sane person will not 
commit suicide. The mere possibility that death was by suicide is 
not sufficient to warrant a finding of death by suicide (42-143). But 
suicide alone is not sufficient upon which to base a finding of mental 
unsoundness. There must be some further proof, but it need not 
be clear, positive, or convincing. Ordinarily very little definite proof 
of actual mental unsoundness, in addition to actual or attempted 
self-destruction, is necessary to justify a finding of mental irresponsi- 
bility (44-131)- 

39. The drinking of intoxicating liquor is not, per se, misconduct. 
Therefore death (or disability) caused by poison liquor cannot be 
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held due to misconduct unless it be shown that the liquor was 
willfully taken by the soldier with intent to injure himself (30-Sup. 
463a) (40-p. 971). 

Violating civil law 

40. Injury suffered by a soldier while he is violating a civil law 
(e. g. trespassing upon a railroad right of way) is not necessarily due 
to misconduct (30-443, Sup. 443) (40-p. 965). 

41. Disease or injury innocently incurred while in the hands of 
civil authorities, but not absent without leave from military control, 
would not be held to be due to misconduct (30-473, 474) (40-p. 974). 


ARTICLE 108. Soldiers— Separation From the Service. No en- 
listed persoUj lawfully inducted into the military service of the United 
States, shall he discharged from said service without a certificate of 
discharge, and no enlisted person shall be discharged from said service 
before his term of service has expired, except in the manner pre- 
scribed by the Secretary of the Department of the Army, or by sentence 
of a general or special court-martial (As amended by S.S.A. '48, 
effective Feb. 1, 1949). 

The Service Men’s Readjustment Act of 1944 (M.L.U.S. Sup. 
1164 [2} [6]) contains the following provLions affecting this Ar- 
ticle: 

Section 104. No person shall be discharged or released from active 
duty in the armed forces until his certificate of discharge or release 
from active duty and final pay, or a substantial portion thereof, are 
ready for delivery to him or to his next of kin or legal representative; 
and no person shall be discharged or released from active service on 
account of disability until and unless he has executed a claim for 
compensation, pension, or hospitalization, to be filed with the Vet- 
erans’ Administration or has signed a statement that he has had ex- 
plained to him the right to file such claim: Provided, That this sec- 
tion shall not preclude immediate transfer to a veterans’ facility 
for necessary hospital care, nor preclude the discharge of any person 
who refuses to sign such claim or statement: And provided further. 
That refusal or failure to file a claim shall be without prejudice to 
any right the veteran may subsequently assert ... 

Sec. 301. The Secretary of War and the Secretary of the Navy, after 
conference with the Administrator of Veterans’ Affairs, are authorized 
and directed to establish in the War and Navy Departments, re- 
spectively, boards of review composed of five members each, whose 
duties shall be to review, on their own motion, or upon the request 
of a former officer or enlisted man or woman, or if deceased, by the 
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surviving spouse, next of kin, or legal representative, the type and 
nature of his discharge or dismissal, except a discharge or dismissal 
by reason of the sentence of a general court-martial. Such review shall 
be based upon all available records of the service department relat- 
ing to the person requesting such review, and such other evidence 
as may be presented by such person. Witnesses shall be permitted to 
present testimony either in person or by affidavit and the person re- 
questing review shall be allowed to appear before such board in per- 
son or by counsel; Provided, That the term “counsel” as used in this 
section shall be construed to include, among others, accredited repre- 
sentatives of the veterans’ organizations recognized by the Veterans’ 
Administration. . . . Such board shall have authority, except in the 
case of a discharge or dismissal by reason of the sentence of a general 
court-martial, to change, correct or modify any discharge or dismissal, 
and to issue a new discharge in accordance with the facts presented 
to the board. The Articles of War and the Articles for the Govern- 
ment of the Navy are hereby amended to authorize the Secretary of 
War and the Secretary of the Navy to establish such boards of review, 
the findings thereof to be final subject only to review by the Secretary 
of War or the Secretary of the Navy, respectively: Provided, That no 
request for review by such board of a discharge or dismissal under 
the provisions of this section shall be valid unless filed within fifteen 
years after such discharge or dismissal or within fifteen years after 
the effective date of this Act whichever be the later. 

This Act was approved June 22, 1944.} 
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I. IN GENERAL 

1. There is no statute relating to the classification of discharges 
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i'rom die military service. The matter rests with the executive branch 
of the Government, and the authority to determine the class of dis- 
charge to be given is incident to the authority to order the dis- 
charge, subject always to regulations (13-433, 4 ^^) ^.nd the Articles 
of War. 

3. There are now five types of enlisted discharge; (i) honorable; 
(2) general; (3) undesirable; (4) bad conduct; and (5) clishonorable. 
The first three are issued through administrative procedure; (4) and 
(5) are punitive in nature, and may be issued only pursuant to a 
sentence of court-martial duly approved and promulgated by com- 
petent authority. 

3. There may be a “constructive” discharge, as where a soldier 
was ordered to be discharged by a Federal court on habeas corpus 
on October 26, 1918, and pending an appeal by the government, 
was carried as “absent with leave” until August 9, 1919, when he 
was formally discharged, the appeal never having been perfected, it 
was held that the soldier was constructively discharged on October 
26, 1918 (30-259) (40-p. 1005). 

4. No soldier should be summarily discharged for a concrete 
offense susceptible of proof. He is entitled to a trial. And one whose 
conviction by court-martial has been disapproved on the merits, 
should not be summarily discharged principally on account of such 
olfense (12-435, 43 4^2, 463). 

11 . HONORABLE DISCHARGE 

5. An honorable discharge releases the soldier from amenability 
for all offenses charged against him during the term of enlistment to 
which it relates (except under Article 94, Frauds) and, therefore, 
does not relieve him from prosecution for a desertion from a prior 
enlistment from which he has not been discharged (12-462, 515; 30- 
272) (40-466 [6]). 

6. An enlistment, terminated by an honorable discharge, is to be 
regarded as honorable throughout, notwithstanding any disciplinary 
action to which the soldier may have been subjected during that 
enlistment (12-434, 615, 618, 619; 30-272, 352). When a soldier who 
was convicted of desertion by an illegally constituted court, the pro- 
ceedings being vacated and the soldier restored to duty and subse- 
quently honorably discharged, it was held that the charge of desertion 
was thereby removed (30-Sup. 178) (40-466 £6]). 

7. If a dishonorably discharged soldier serves honestly and faith- 
fully in a subsequent enlistment he is entitled to an honorable dis- 
charge from such subsequent enlistment notwithstanding his former 
bad record (30-271) (40-p. 998). 

8. When a sentence to confinement and dishonorable discharge is 
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remitted and the soldier is restored to duty and serves out the re- 
mainder of his enlistment honestly and faithfully, he is entitled to 
an honorable discharge (30-270) (40-407 [4]), 

9. A soldier who has an honorable discharge from wartime service 
under an assumed name is entitled to a certificate in his true name 
covering such service, notwithstanding the fact that he has been 
dishonorably discharged from a subsequent enlistment, provided the 
false name was not used to cover a crime or avoid its consequences 
(30-254) (40-235). 

10. A soldier discharged for a physical disability incurred prior to 
enlistment, the facts having been fully disclosed by him at the time 
of his enlistment, is entitled to an honorable discharge (30-263). 

11. When a soldier was convicted of three minor offenses and sen- 
tenced to forfeiture and confinement, and prior to approval of the 
sentence the soldier was discharged for physical disability incurred 
in line of duty, not being in confinement at the time of his discharge, 
it tvas held that his separation from the service was under honorable 
conditions (30-264) (40-p, 1002). 

III. BAD CONDUCT DISCHARGE 
(See M.C.M. 10, 15, 87b, 117c) 

12. A bad conduct discharge may be adjudged by a general or 
special court-martial in any case in which a dishonorable, or bad 
conduct, discharge is authorized in the Table of Maximum Punish- 
ments (M.C.M. 117c). When a bad conduct discharge is adjudged 
by a special court-martial the sentence must be approved by an 
officer exercising general court-martial jurisdiction (see A.W. 47d) 
and the proceedings must be reviewed by the appellate agencies in 
the Judge Advocate General’s Office (see A.W. 5oe); and a complete 
record of the proceedings and testimony must be made and sub- 
mitted to the reviewing authorities. Even when a bad conduct dis- 
charge is adjudged, the sentence of a special court-martial cannot 
include a forfeiture of more than two-thirds pay per month for six 
months, nor confinement for more than six months (see A.W. 13 and 
M.C.M. 15). This type of discharge is designed as a punishment for 
bad conduct as distinguished from serious civil or military offenses. 
It is deemed particularly appropriate for one who has been con- 
victed, repeatedly, of minor offenses, and deserves punitive separation 
from the service (M.C.M. 87b). See also Articles 12 and 13. 

IV. DISHONORABLE DISCHARGE 

(See M.C.M. 87b, 117) 

13. A dishonorable discharge does not relate to any particular 
term of enlistment; it is a discharge from the service, imposed as 
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a punishment, and is a complete expulsion from the army and covers 
all unexpired enlistments. A dishonorably discharged soldier cannot 
be made amenable for any offense (except under Article 94, Frauds) 
committed in a prior enlistment, nor would a subsequent enlistment 
revive his amenability for such offenses (12-462, 515)- The dis- 
honorable discharge of a prisoner at the expiration of his term of 
confinement does not relieve him from being held to serve out a 
cumulative sentence of confinement adjudged prior to such dis- 
charge (12-841), but he cannot be held for the purpose of collecting 
a fine (12-612). 

14. Dishonorable discharge can be authorized only by sentence of 
a general court-martial after trial and conviction and it must be 
expressly included in the sentence. It is not to be implied from a 
sentence to life imprisonment or any other punishment (40-402 [4]) 
(45-337). A sentence to “be dishonorably discharged at such date as 
may be fixed by the reviewing officer” is improper (12-561, 562). The 
language should be merely “dishonorably discharged from the ser- 
vice,” without any attempt to fix the date either directly or in- 
directly. (See M.C.M. 117c for offenses for which authorized). 

15. A sentence of “dismissal” is inappropriate in the case of an 
enlisted man or warrant officer, but if used it has the same effect as 
one of dishonorable discharge (43-10, 380). 

16. The dishonorable discharge by sentence of an Army court- 
martial of a member of the Marine Corps, detached for service with 
the Army at the time, terminates a prior enlistment in the army from 
which he had deserted, but of which the court-martial had no knowl- 
edge (30-271) (40-p. 1005). 

17. A dishonorable discharge is prima facie evidence that the 
soldier’s service, during the enlistment in force at the time, has been 
not honest and faithful (30-271) (40-p. 1005). 

18. A dishonorable discharge in time of peace does not entail any 
loss of civil or political rights, but does rescind all contingent rights 
and benefits conditioned upon honest and faithful service. A dis- 
honorable discharge for desertion in time of war includes the for- 
feiture of all rights of citizenship, as well as eligibility to become a 
citizen, and renders the subject forever incapable of holding an office 
of trust or profit under the United States (30-271, 685, 686) (40-154 
[1}) (M. L. U. S. 154). But see Art. 58; Anno., par. 72. 

19. If a dishonorable discharge is not suspended, pay and allow- 
ances continue to accrue to the soldier’s account until the date the 
discharge is executed, which does not mean that they are paid to 
the soldier. The balance, after payment of debts due the United 
States and individuals, whether incurred before or after the sentence, 
is turned over to the Soldiers’ Home under the statute (M, L. U. S. 
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1126). When the dishonorable discharge is suspended pending con- 
finement, pay and allowances cease to accrue on the date of the 
suspension (30-1875) (40-1126). No pay or allowances accrue while 
a soldier is serving in confinement under a suspended dishonorable 
discharge. If and when a dishonorable discharge is remitted, pay 
and allowances continue to accrue, and thereafter the soldier’s for- 
feitures may not exceed, in rate, two-thirds of his pay per month, 
or in amount, two-thirds of his pay for six months (30-1874) (40- 
402 [10]). A sentence to total forfeitures is effective on the date of 
the order promulgating the approved sentence (M.C.M. 117c). 

V. REASONS FOR DISCHARGE 
Minority 

20. Discharge on account of minority can be obtained only by a 
parent or guardian entitled to the soldier’s services, without whose 
consent he enlisted, and on application made before the soldier at- 
tains his majority. A soldier cannot himself avoid his enlistment 
contract upon this ground (12-446, 447; 30-246) (40-231, 248). But 
when a minor was induced to enlist by the false representation of 
a recruiter that the consent of his parents had been obtained, the 
enlistment was held voidable by the soldier (30-243). 

Dependency 

21. Foster parents may, under proper circumstances, stand in the 
relation of the soldier’s natural parents for the purpose of obtaining 
a discharge on account of their dependency (30-239) (40-230). 

Conviction by civil court 

22. The regulation authorizing the discharge of a soldier for con- 
viction by a civil court, is to be construed as applicable only to 
cases where such conviction occurs after enlistment (30-238) (40- 
p. 1004). 

Low moral character 

23. When it is established by proceedings under applicable regula- 
tions that a soldier is of such low moral character as to render his 
retention in the service undesirable, he may be summarily discharged 
(30-249) ( 40 'P- 1004). 

For admission to the Soldiers’ Home 

24. A soldier who has completed twenty years of honest and 
faithful service, who desires to enter the Soldiers’ Flome, and is 
eligible thereto, is entitled to be discharged (30-251) (40-1133). 
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To accept a commission 

25. The acceptance by a soldier ol a commission in the Navy 
operates to discharge him from the Army (30-307) (40-121 [7]). But 
acceptance of a commission in the Officers’ Reserve Corps of the 
Army does not operate to terminate an enlistment in the regular 
army (30-311) (40-1344 [2]). A discharge to accept a commission 
is a discharge for the convenience of the government (30-269) (40- 
1486). A warrant officer who is placed on active duty under a re- 
serve commission vacates his warrant officer status (40-Siip. 131), 

26. The discharge of an enlisted man or warrant officer to accept 
a commission operates to remit any unexecuted portion of a court- 
martial sentence of forfeiture of pay even though his military service 
continues without interruption (43-467). 

VI. DISCHy\RGE BY PURCHASE 

27. A soldier who is under a sentence of forfeiture cannot pur- 
chase his discharge although he tenders an amount sufficient to 
satisfy his fine in addition to the purchase price of the discharge, 
because forfeiture of pay is a punishment enforceable against pay 
only, and continues until pay accrues and has been collected (30- 
248) (40-232). 


VIL DISCHARGE FOR DISABILITY 

28. A discharge on “surgeon’s certificate of disability” (commonly 
referred to as “S. C. D.”) operates as a remission of any unexpired 
sentences to confinement and forfeiture which the soldier is under 
at the time of its execution (30-274) (40-466 [6]). 

29. A soldier discharged on S. C. D. for mental deficiency, %vho 
does not require institutional treatment and is considered capable 
of proceeding home without an attendant, may be regarded as com- 
petent to receive and receipt for money due him, but if he is so 
deficient as not to understand ordinary business transactions, settle- 
ment should not be made with him but with some duly appointed 
legal representative (30-1881) (40-p. 892). 

VIII. DISCHARGE FOR FRAUDULENT ENLISTMENT 

30. A discharge for fraudulent enlistment on account of minority 
concealed does not operate as a remission of the unexpired portion 
of a sentence to confinement which the soldier is serving at the 
time of his discharge. A deserter who again enlists, claiming no 
prior service, and is discharged from the fraudulent enlistment, is 
still in the service under the prior enlistment with a charge of 
desertion undisposed of (30-275) (40-466 [7}). 
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IX. REMARKS UPON DISCHARGE CERTIFICATE 

31. The notation as to character refers both to character as a 
soldier and as a man (ia'445). The endorsment relating to “wounds 
received in service” relates to injuries sustained in action with the 
enemy (30-253) (40-p. 983). 

X. WHO MAY ORDER OR SIGN 

32. Generally speaking, the Secretary of War may authorize the 
discharge of any soldier for any reason at any time; but the matter 
is covered by regulations which, of course, should be followed. It 
has been held that an alleged deserter, who refuses to admit desertion 
and is physically incapacitated, may be summarily discharged without 
trial by authority of the War Department (30-240). Following the 
First World War it was held that, under this aricle, and without 
further legislation, but by appropriate change in Army Regulations, 
the President, the Secretary of War, or a corps area or department 
commander, might dispose of cases of members of the emergency 
forces who abandoned the service after the armistice (November 11, 
1918) either by directing their discharge, with such character and 
notations thereon as the facts in the case warranted, or by directing 
their return to military control for trial by court-martial for desertion 
(30-173) (See also 40-Sup. 466). 

33. A court-martial cannot impose any form of discharge other 
than dishonorable (12-462) or bad conduct. 

34. If a Federal civil court, on habeas corpus, orders the release of 
a soldier he should be discharged, but a state court has no such 
authority (12-442, 443). 

XI. EXECUTION OF DISCHARGE 

35. The date for the execution of a discharge is rarely, if ever, 
fixed by the authority ordering it, and a sentence to be dishonorably 
discharged “at such date as may be fixed by the reviewing officer” 
is improper (12-561, 562). 

36. A discharge is not effective until the soldier has notice of it, 
actual or constructive. The discharge certificate is evidence of the 
discharge, and its delivery to the soldier is effectual notice, but he 
may be informed verbally, or otherwise, with equal effect. A court- 
martial order promulgating a sentence of dishonorable discharge does 
not effect the discharge, A certificate must be issued and delivered. 
The certificate cannot be issued until the order authorizing it is 
received at the place where it is to be executed. If confinement 
has been awarded it is the practice to place the certificate in the 
custody of the post commander, or other proper official, to be held 
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until the confinement has been executed (12-449, 450- the 

soldier must be notified. 

37. If the soldier is absent for his own convenience, or through 
his own fault, notice of the discharge should be lodged with his 
commanding officer, or other proper officer, which constitutes con- 
structive notice (12-448, 449). But if the soldier remains in the 
service with the consent of the government, it constitutes a construc- 
tive reenlistment (30-348) (40-p. 999); and if the soldier sought to 
be discharged is insane, such constructive notice is not sufficient to 
effect his discharge because an insane man cannot be held respon- 
sible for his absence (30-278) (40-466 [4]). See Art. 2, Anno., par. 
2a. 

38. A discharge pursuant to sentence of court-martial, issued at 
the accused's proper station when he is absent in desertion, is effective. 
In such case the certificate should be forxvarded to the War Depart- 
ment (30-278) (40-pp. 998-1002). However, a general court-martial 
order providing for the discharge of a soldier is not self-executing, 
and if, when such order is received, the soldier is absent in desertion, 
and no certificate of discharge is issued, the soldier is still in the 
service. The same is true if the soldier is sick in hospital (30-280) 
(40-pp. 998-1002). Current regulations (AR 615-360, 20 July 1944) 
provide that a discharge will not be executed, except for a conviction 
by a civil court, while an enlisted man or woman is absent without 
leave. The purpose of this regulation is to avoid immunizing such 
absentee from prosecution for absence without leave or desertion 
committed prior to discharge (44-410). A void certificate of discharge 
cannot be validated by the modification of the pertinent facts con- 
tained therein so as to shoxv a later date of discharge or different 
reason therefor. Such void certificate should be recalled and a new 
certificate issued upon the actual execution of the discharge showing 
the actual date of, and the reason for, the discharge (47-70), 

39. A soldier is entitled to be discharged at the expiration of his 
enlistment, but he remains in the service, and is entitled to pay 
and allowances, until his discharge is formally executed. The duty 
of discharging him rests upon the proper military superior (12-448, 
613). The enlistment contract is conclusive as to the term of enlist- 
ment (30-362) (40-250 [1]). 

40. In view of section 55, National Defense Act, as amended 
(M.L.U.S. 252, 2163a) extending all enlistments for the duration of 
war, the discharge of a soldier on December 7, 1941, for expiration 
of term of enlistment, was not operative unless he was notified of it 
before 1:25 p.m. of that date, the time of the outbreak of war (42-7). 

41. An enlistment expires the day preceding its anniversary. A 
discharge given on that day is effective immediately upon delivery of 
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the certificate of discharge or other notice of discharge to the soldier. 
Thereafter he is a civilian even though he is paid for the full day 
and plans to reenlist the next (42-165). But if the certificate of dis- 
charge is not delivered to him until after his reenlistmeiit the mili- 
tary jurisdiction is continuous (42-13)- 

42. It was formerly held that an insane soldier, or one too sick to 
receive notice, could not be discharged (12-458, 613), but regulations 
now provide a method by which insane soldiers may be discharged, 
and when the discharge is executed in the manner prescribed it will 
be effective to separate the man from the service. In any case, the 
Secretary of War is authorized to order the discharge of an insane 
man “in any manner he sees fit” (30-245, 277, 278) (40-pp, 986, 997). 

43. The disdiarge of a soldier when he is sick in hospital will be 
effective unless it appears that he was, at the time, incapacitated to 
protect his interests. When a discharge certificate was sent to a 
soldier by registered mail and was not delivered because the soldier 
was unconscious and later died without regaining consciousness, it 
was held that the discharge was not effective and that the soldier 
died in the service (30-277) (40-pp. 998, 999). But where a soldier 
who had been sentenced by general court-martial to dishonorable dis- 
charge (suspended indefinitely), total forfeitures and coiifmenient at 
hard labor for two years, and at the expiration of his sentence to 
confinement was sick in hospital, his dishonorable discharge, without 
any action looking to the vacation of the suspension of such discharge 
by competent authority, was unauthorized and void (46-284). (See 
A.W. 5ib[i}). 

44. That a soldier does not receive his final statement at the same 
time as his discharge certificate, does not affect his discharge (30- 
277) (40-pp- 999, 1000). (But see S.M.R. Act of 1944, above cited). 

45. The approval of a sentence of a court-martial after the dis- 
charge of the accused from the service is a nullity (ia-574). 

46. A soldier’s status as an enlisted man automatically terminates 
upon his acceptance of a commission (30-250) (40-121 [7}). 

47. A discharge certificate cannot be antidated to show that a 
soldier was discharged on a date when he was not in fact discharged. 
If a soldier is discharged from an enlistment and immediately re- 
enlists, and his discharge certificate is dated subsequently to his 
reenlistment, the discharge relates only to the enlistment to which it 
pertains as shown by the certificate, and does not operate to dis- 
charge the soldier from his second enlistment although his certificate 
is dated subsequently thereto (30-252) (40-466 [2}). 

XII. CANNOT BE REVOKED EXCEPT FOR FRAUD 

48. An executed honorable discharge, issued by competent au- 
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tHority, cannot be revoked unless obtained by fraud of the soldier 
concerned, and then only at the option of the government (12-455, 
456; 30-282, 284, 287) (40-466 [ii]) (47-70). An error in the discharge 
certificate may be corrected by the War Department (12-453) ( 4 ^' 
466 [4]). An escaped general prisoner under a suspended sentence 
to dishonorable discharge ^vas confined at an oversea detention bar- 
racks and “for lack of evidence” was released and transferred to the 
U. S. for separation. Relying upon the soldier’s affidavit, the Separa- 
tion Center issued a ‘‘temporary service record” and gave him an 
honorable discharge with travel pay, mustering-out pay and back 
pay. Held that since the soldier concealed his true status as an 
escaped general prisoner, such status was not changed by his return 
to military control, and that his discharge should be revoked for 
fraud, and that he should be apprehended by military authority as 
“a general prisoner, dishonorable discharge not executed” (46-284, 
285). 

49. When a soldier intentionally incurs a disability in order to 
obtain a discharge, and a.n honorable discharge is granted for such 
disability, the circumstances being concealed by the soldier, such 
discharge may be rescinded, for fraud, and the soldier may be tried for 
the fraud and for intentionally disabling himself, or he may be dis- 
charged without honor. If the soldier disclosed that his disability 
was self-inflicted before his discharge, then there was no fraud. But 
in either case, if the disability was in fact intentionally incurred, the 
War Department may (if it does not elect to rescind the discharge 
for fraud) administratively change the character of the discharge from 
an honorable one to one -without honor, or it may bring the case to 
the attention of the Secretary of War’s Discharge Review Board (See 
note immediately following this Art.). If the soldier is not tried by 
court-martial the case may be referred to the Department of Justice 
for consideration under the act of March 4, 1909 (M.L.U.S, 806) (45- 
237, 238). 

50. An executed dishonorable discharge cannot be revoked or 
modified (12-456, 460), even though the accused is subsequently 
found to have been insane (30-281) (40-466 [4}) (47-70). But see 
provisions of the Servicemen’s Readjustment Act cited under this 
Article immediately preceding this Annotation relative to the review 
and modification of certain cases of discharge or dismissal, 

51. An order directing a discharge may be revoked or suspended 
at any time before the discharge has been effected, and the discharge 
itself may be withdrawn before it has been fully executed by actual 
or constructive notice to the soldier (12-459). ^ discharge pursuant 
to an illegal sentence of a court-martial is void (12-459, d^o)- 

51a, An order remitting the unexecuted portion of a sentence to 
confinement and vacating the suspension of a dishonorable discharge. 
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being a final judicial determination of the court-martial case, cannot 
be rescinded; but until dishonorable discharge has been executed the 
soldier is still in the service, and his discharge may again be suspended 
by competent order (43-307). 

52. A discharge without honor, when fully and properly executed 
by competent authority cannot be revoked (12-456), but it may be 
modified to show the true circumstances of the case (30-283, 287) 
(40-46G [4]) (45-284). 

53. A discharge certificate delivered by mistake to a soldier of the 

same name as the one for whom intended, is inoperative, although 
if accepted in good faith by the soldier to whom delivered it would 
protect him from a charge of desertion or absence without leave 
(30-276) (40-466 {3]); but the discharge of a soldier by competent 
authority, but through mistake (not of identity) is effective in the 
absence of fraud justifying cancellation (12-455, 30-287) (40- 

466 {4] [11]). If, however, a discharge be “mistakenly issued*' with- 
out proper authority, though not absolutely void, it is voidable. In 
such case it may be ratified by the Secretary of War (30-241) (40- 
p.- 1002). 

54. When a draftee who had been in service several months was 
issued a certificate of “discharge from the draft" for physical dis- 
qualification, it was held that, although improper in form, it 
separated him from the service, and that while a new certificate 
could not be substituted, notation should be made on his certificate 
to the effect that it was erroneously issued and that he was entitled 
to be considered honorably discharged (30-285) (40-466 [3]). 

55. A fraudulent enlistment is not void, but voidable only at the 
option of the government, and if the soldier is permitted to com- 
plete it and receive an honorable discharge therefrom, such dis- 
charge cannot be revoked (30-284) (40-466 [11}). 

56. A special act of Congress declaring that a certain former 

soldier “shall be hereafter held and considered to have been honor- 
a])ly discharged from the military service” on the date when he was, 
in fact, dishonorably discharged pursuant to a sentence of general 
court-martial, does not authorize or require the issuance to him of a 
certificate of honorable discharge (30-281) (40-466 [8]). Such 

special act merely gives the subject certain rights of an honorably 
discharged soldier although he was in fact dishonorably discharged. 

XIII. LOST CERTIFICATE 

57. The Secretary of War, independently of any statute, upon 
satisfactory proof of the loss of a discharge certificate and identity 
of the subject, may issue a certificate of service substantially in the 
form of a “certificate in lieu of a lost discharge certificate” (30- 
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288) (40-236 [1]). A duplicate, or certified copy, of a discharge 
certificate is never issued. 

57a. The photostating, for any legitimate purpose, of a certificate 
of discharge, or any other military document not classified as secret, 
confidential, or restricted, and which is lawfully in possession of the 
holder, is permissible (42-6). 

XIV. NATIONAL GUARD IN FEDERAL SERVICE 

58. The discharge of members of the National Guard in Federal 
service can be effected only by Federal authority. Officers are dis- 
charged by order of the President, enlisted men pursuant to section 
72, National Defense Act (M. L. U. S. 1288) and Article 108, and 
warrant officers in the same manner as warrant officers of the regular 
army (30-289) (40-1300 {2]). 

59. It was formerly held that a member of the National Guard, 
upon discharge from Federal service, reverted to a civilian status 
(30-290, 293). Under the present law (M. L. U. S. 1304) members 
of the National Guard of the United States “upon being relieved 
from active duty in the military service of the United States . . . 
shall thereupon revert to their National Guard status” ( 47 ' 79 )* 
would seem that there is a distinction between a “discharge” and a 
“relief from active duty,” so that a member of the National Guard of 
the United States who is “discharged” while in active Federal service 
(as distinguished from being “relieved from active duty”) would be 
held to be entirely separated from the military service, both Federal 
and state. 

60. A member of the National Guard who innocently failed to 
report for duty with his organization when called into Federal 
service, and who subsequently reported and was erroneously informed 
that he had not been included in the call, was held to have been 
cbnstructively discharged (30-291). 

XV. RETIRED ENLISTED MEN 

61. A retired enlisted man may be discharged at his own request, 
and such discharge, when legally executed, cannot be revoked (30- 
299) (40-466 [12]). 

62. A retired enlisted man, commissioned as a temporary officer, 
upon discharge from his commission reverts to his retired enlisted 
status (30-318) (40-1344 [4]). 


ARTICLE 109. Oath of enlistment. At the time of his enlist- 
ment every soldier shall take the following oath or affirmation: 
, do solemnly swear (or affirm) that 1 will bear true faith 
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and allegiarice to the United States of America; that I will serve 
them honestly and faithfully against all their enemies whomsoever; 
and that 1 will obey the orders of the President of the Uiiited States 
and the orders of the officers appointed over me, according to the 
Rules and Articles of WarP This oath or affirmation may be taken 
before any officer. 

ANNOTATION 

1. In a formal voluntary enlistment the oath is a statutory re- 
quirement and cannot be waived or modified (30-360) (40-1404 

[3]). A formal voluntary enlistment consists of an offer by the ap- 
plicant and an acceptance by the government. The administering 
of the oath by an officer authorized to act for the government consti- 
tutes such acceptance. Until the oath is so administered the ap- 
plicant is a civilian (30-349. 360) (40-1404 [3}) (42-27). A reserve 
officer, as such, has no authority to administer the oath unless he is 
on active duty (48-86).*' 

2. There may be a valid enlistment without the formalities above 
referred to. Acceptance of pay by the soldier, and acceptance of 
his services by the government is a constructive enlistment (12-602, 
603; 30-346, 348) (40-467). In such case the soldier may be formall) 
enlisted and the contract dated back to the date when his service 
actually began (30-349) (40-1486). The same is true when there is 
a delay, without fault of the soldier, between the date of his ap- 
plication and his actual enlistment (30-349, 350) (40-1486). 

2a. An enlisted man of the National Guard of the United States 
in active service was discharged without honor for conviction of 
crime by a civil court, and returned to his home. Subsequently he 
was ordered to return to active duty and did so, performing normal 
military duties and receiving pay and allowances. Held that the 
discharge terminated his military status, but his compliance with the 
unauthorized order to return to active duty constituted a construc- 
tive enlistment and restored him to the military service, but that he 
might be discharged for the convenience of the government (42-165, 

i66). 

3. The soldier’s signature to the oath, while usual and desirable, 
pertains to the proof rather than the essence, of the oath. It is not 
required by the Article nor essential to a valid enlistment (30-360). 

3a. A drafted man who has been accepted by the military au- 
thorities at an induction center but who refuses to “take the oath’’ 
is subject to military court-martial jurisdiction. The oath prescribed 
by this Article is not a necessary formality in the induction of a 
drafted man (42-344). This decision (by the U. S. Circuit Court of 
Appeals) was reversed by the U. S. Supreme Court where it was held; 
That (he acceptance of a selectee, and the ceremony of induction, 


However, the Secretary of the Army may authorize inactive Reserve ofiicers to administer 
the oath of enlistment in the Enlisted Reserve Corps (49-48). 
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are two separate parts of the induction procedure. He is actually 
‘inducted’ and subject to military jurisdiction after he has been found 
acceptable and undergoes the prescribed induction ceremony, which 
ceremony, at the time of this decision, included the oath— Under par. 
15!, AR 615-500, 10 August 1944, the oath is no longer required 
(44-122, 123) (45-420). 

4. When there is a descrepancy between the period of enlistment 
applied for and that specified in the enlistment contract, the con- 
tract governs (30-360) (40-250 [1]). In the absence of fraud, the 
contract conclusively fixes the term of service (30-362) (40-250 {1]). 

5. An enlisted man may be retained in the service, with his con- 
sent, after the expiration of his term of enlistment. Such retention 
is not a reeniistment, but a holding over under the former contract 
for the convenience of the government (30-362) (40-250 [2]). 


ARTICLE 110. Certain Articles of War To Be Read or Ex- 
RLAiNED. Articles I, 2, 24, 2S, 29, 34 to 97, inclusive, 104 to 109, in- 
clusive, and 121 shall be read or carefully explained to every soldier 
at the time of his enlistment or tnuster in, or ivithin six days there- 
ajter, and shall be read or explained once every six months to the 
soldiers of every garrison, regiment, or company in the service of 
the United Stated. And a complete text of the Articles of War and 
of the Manual for Courts-Martial shall be made available to any 
soldier, upon his request, for his personal examination. (As amended 
by S.S.A. ’48, effective Feb. i, 1949). 

(Note: Prior to amendment this Article did not include Articles 
24, 28, 97, and 121 as among those recpiired to be read or explained. 
The last sentence also was added). 

ARTICLE 111. Copy of record of trial. Every person tried by 
a general court-martial shall, on demand therefor, made by himself 
or by any person in his behalf, be entitled to a copy of the record 
of the trial. (See M.C.M. qie). 

ANNOTATION 

1. A carbon copy of the record of trial should always be made 
and, if not demanded by the accused, forwarded to be filed in the 
office of the Judge Advocate General. Only one such copy may be 
made at government expense. No one but the accused, or his duly 
authorized agent, is entitled to a copy. The furnishing of copies 
by trial judge advocates, stenographers, or others, is unauthorized 
(12-178; 30-1370, 1371) (40-469). In joint trials a copy should be 



^62 THE ARTICLES OF WAR 

made for each accused (43-424). The accused’s personal receipt for 
his copy of the record should be appended to, or shown by, the record. 
If it is not practicable to obtain such receipt, the officer making de- 
livery should certify to the fact. A receipt signed with accused’s 

name “hy Defense Counsel” is not proper (44-103) 

(M.C.M. 85b). 

2. In common trials (where two or more cases against separate 
accused are consolidated for trial) only one original record is re- 
quired, but a copy should be made for each accused, and separate 
court-martial orders should be issued (44-226). 

« « # « 

ARTICLE 112 , Effects of deceased persons; disposition, hi 
case of the death of any person subject to military law, the com- 
manding officer of the place of command will peymit the legal repre- 
seriiative or widow of the deceased, if present, to take possession 
of all his effects then in camp or quarters; and if no legal represent ta- 
tive or widow be present, the commanding officer shall direct a 
summary court to secure all such effects, and said summary court 
shall have authority to collect and receive any debts due decedent’s 
estate by local debtors and to pay the undisputed local creditors 
of decedent in so far as any money belonging to the deceased which 
may come into said summary court’s possession under this article 
will permit, taking receipts therefor for file with said court’s final 
report upon its transactions to the War Department; and as soon 
as practicable after the collection of such effects said summary court 
shall transmit such effects and atiy money collected, through the 
Qiiartermaster Department, at Government expense, to the widow 
or legal representative of the deceased, if such be found by said 
court, or to the son, daughter, father, provided the father has not 
abandoned the support of his family, mother, brother, sister, or the 
next of kin in the order named, if such he found by said court, or 
the beneficiary named in the will of the deceased, if such be found 
by said court, and said court shall thereupon make to the War De- 
partment a full report of its transactions; but if there be none of 
the persons hereinabove named, or such persons or their addresses 
are not known to or readily ascertainable by said court, and the 
said court shall so find, said summary court shall have authority to 
convert into cash, by public or private sale, not earlier than thirty 
days after the death of the deceased, all effects of deceased except 
sabers, insignia, decorations, medals, watches, trinkets, manuscripts, 
and other articles valuable chiefly as keepsakes; and as soon as prac- 
ticable after converting such effects into cash said summary court 
shall deposit with the proper officer, to be designated in regulations, 
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any cash belonging to decedent’s estate, and shall transmit a receipt 
for such deposits, any will or other papers of value belonging to the 
deceased, any sabers, insignia, decorations, medals, watches, trinkets, 
manuscripts, and other articles valuable chiefly as keepsakes, together 
with an imientory of the effects secured by said summary court, and 
a full account of its transactions, to the War Department for trans- 
mission to the Auditor for the War Department for action as au- 
thorized by law in the settlemerit of accounts of deceased officers and 
ejilisted men of the Army. 

The provisions of this article shall be applicable to inmates of 
the United States Soldiers’ Home who die in any United States 
military hospital outside of the District of Columbia where sent 
from the home for treatment. 

ANNOTATION 

Pars. 


I. In General 1-5 

II . To What Property Applicable 6-6a 

III. Debts Due 7 

IV. Persons Entitled to Effects 8-13 

V. Disposition When Not Claimed or When 

Claims are Conflicting 14- 18a 

VI. Property Subject to Lien 19* 19a 

Vn. Transportation so 


I. IN GENERAL 

1. This Article is not a statute of distribution. It merely provides 
a method of disposing of the effects by the military authorities, and 
when complied with the War Department is relieved from further 
responsibility (30-972) (40-470 [1}). 

la. Although not required by the Article, receipts should be ob- 
tained from persons to whom effects are delivered when practicable 

(43-430). 

2. In making distribution of effects under this Article the military 
authorities are not concerned with inheritance tax laws. The sum- 
mary court officer if not an administrator or executor, and has no 
authority to convey title to property or money, but is merely au- 
thorized to transmit it. For illustration, he cannot “indorse” a 
negotiable instrument so as to effect its legal transfer (30-969) (40- 

470 [2]). 

3. The effects of unidentified soldiers may be disposed of under 
this Article. In such case the summary court should include in his 
report a full description of articles sold in order to facilitate identifi- 
cation in case claim is ever presented. The “place of command” is 
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dearly a typographical error. It should read “place or command” 
and is so construed (30-968) (40-470 [g]). 

4. The provisions of this Article have been applied, so far as 
pertinent, to effects of deceased prisoners of war and interned alien 
enemies (30-976) (40'p. 17). An automobile belonging to an officer 
who is a prisoner of war may not be sold by the military authorities 
without a power of attorney to sell executed by the owner, but it may 
be shipped to a point designated by the Chief of Transportation and 
turned over to the owner’s designated dependent (i.e. father) (43- 
286). 

4a. This Artide applies to Reserve Officers who die on active 
duty, as to effects at their last duty station (40-470 [11]). 

5. It is the duty of the commanding officer to see that officers 
concerned in securing the effects of deceased soldiers are properly 
instructed as to their obligations in the premises (30-981) (40-470 

L7])- 

II. TO WHAT PROPERTY APPLICABLE 

6. This Article applies only to such effects as are left “in camp 
or quarters” (12-180). Liberty bonds fully paid for, found among 
the unclaimed effects of deceased soldiers, whose heirs cannot be 
located, may be taken over by a properly designated summary 
court officer for the district in which the bonds are held, regardless 
of where the soldiers died, and converted into cash and the proceeds 
disposed of as provided in this Article and applicable regulations 
{30'974) (40-470 [9})' 

6a. This Article is not applicable to effects found in a “safety 
deposit box” outside the “camp or quarters” of the deceased soldier 
(42-27). 

III. DEBTS DUE 

7. A balance left to the credit of a soldier, who died in France, 
in the Paris branch of an American bank, was held to be a 
“local debt” which the summary court might collect. The term 
“local debtors” refers to the locality of the camp or quarters of the 
deceased as distinguished from the locality of his home. The col- 
lection of such “local debts” by an executor or administrator is not 
precluded. The same has been held as to a bank account left by 
a deceased soldier in a bank in Hawaii (30-969 (40-470 {2}). 

IV. PERSONS ENTITLED TO EFFECTS 

8. Should there be no widow or legal representative to whom 
the effects may be delivered, it is the duty of the summary court 
to send them to the persons named in the order designated. A 
ijrother takes precedence over a sister, and if there be more than 
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one brother the effects should be sent to the elder. However, de- 
iivei7 of the effects to one of the designated relatives out of the order 
named (i, e. to a sister instead of the father) will not render 
the government, or the summary court officer, liable. The matter 
is for adjustment between the parties claimant (30-972) (40-470 [5]). 

8a. When the executor named in the will of a deceased soldier 
has not qualified, and the deceased’s only known relatives live in a 
country occupied by the enemy (Holland), it is suggested that the 
summary court communicate with the attorneys for the estate for the 
purpose of having a special administrator appointed to whom the 
effects may be delivered, and failing in this, that the case be treated 
as one in which the persons entitled to the effects cannot be located 
(42-27). 

9. It is optional whether the effects be delivered to the widow 
or legal representative where there are both (30-972). “Legal 
representative” means a duly appointed executor or administrator 
(12-180), and no right vests in him until he qualifies as such before 
a court of competent jurisdiction. The delivery of the property to a 
legal representative lawfully may not be made until he presents evi- 
dence of his qualification (30-96814). The usual “letters of adminis- 
tration” are prima facie evidence thereof (30-972). When the soldier 
leaves a will the summary court is put upon notice that a legal 
representative may be appointed. The person interested in the will 
should be notified and the effects held a reasonable time to de- 
termine whether a legal representative will be appointed (40-470 
[4} [5} [6} [7]). When there are two administrators, both appoint- 
ments being prima facie valid, the effects may be delivered to either, 
preferably to the first appointee. Both administrators should be ad- 
vised that such delivery merely transfers possession of, and not title 
to, such effects, and is not a recognition or determination by the 
military authorities as to the ownership thereof (46-342). The effects 
may be delivered to the widow (or husband) of a deceased military 
person without the formality of letters of administration, and there 
is no limitation on the amount or value of such effects which may be 
so delivered, always with advice that such delivery does not establish 
title to the property (46-342). 

ga. Where there is reasonable doubt as to the legal status of the 
alleged widow (i.e. whether she has been divorced from the deceased) 
the summary court should deliver the effects to the legal representa- 
tive of the deceased (43-144). The questions of the continuance of 
the marriage relation after an interlocutory decree of divorce (i.e. 
a decree effective in the future), appointment of a legal representa- 
tive (administrator, executor, etc.) and relinquishment by one spouse 
of survivorship rights in the estate of the other, are to be determined 
by State laws, and the summary court should make it clear, in trans- 
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mitting the effects, that only possession is being transferred, and not 
title (44-192)- 

9b. The widower of a deceased member of the Women’s Army 
Corps is considered to be in the same position as the widow of a de- 
ceased male member of the Army for the purpose of this Article 
(44-192). 

!o. The term “beneficiary” means a beneficiary designated by a 
will which the law recognizes as legally sufficient to dispose of 
property. A brother or other person orally designated by a dying- 
soldier to receive his effects is not a “beneficiary” within the mean- 
ing of this Article. But a life insurance policy in which a living 
person is named as beneficiary should be delivered to such named 
beneficiary if to be found, for the reason that the proceeds of such 
policy form no part of the estate of the deceased (30-972) (40-470 

[5} [ 6 ]). 

u. The person designated by deceased to be notified in case of 
emergency, or the beneficiary to whom the “six-months’ pay gratuity” 
(M.L.U.S. 862) is to be paid, is not, as such, a beneficiary within the 
meaning of this Article, nor the legal representative (30-9681/^, 972) 
(40-470 [4]). 

12. When the soldier allots a portion of his pay for the purchase 
of liberty bonds, the bonds may, upon his decease, be delivered to 
the person designated on the allotment fomi as the beneficiary (30- 
967) (40-470 [3]). 

13. The War Department is not authorized to issue instructions 
to the legal representative of a deceased soldier regarding the dis- 
position of a medal of honor belonging to deceased (30-966) (40- 

470 CO)- 

V. DISPOSITION WHEN NOT CLAIMED OR WHEN 
CLAIMS ARE CONFLICTING 

14. Where there are conflicting claimants and the summary court 
is unable to determine from the facts before him which is the legal 
claimant (in this case there were three women, each claiming to 
be the widow) he may sell such of the property as is subject to 
sale under this Article and send the proceeds, with the articles not 
permitted to be sold, to the War Department (30-971) (40-470 [6]). 

15. It is encumbent upon the summary court officer to take such 
reasonable steps as may be necessary to satisfy himself that the person 
to whom delivery is made is one of those designated by the Article. 
Where there were three half-brothers it was held that the effects might 
be sent to one of them (30-972) (40-470) [5]). 

16. During the First World War unclaimed effects of deceased sol- 
diers, not subject to sale, were turned over to salvage officers to be 
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kept subject to claims of legal representatives (30-974) (40-470 [9}). 

17. With respect to the effects of retired or former soldiers who die 
at military hospitals, the general rule seems to be that if such death 
occurs on a reservation over which the Federal government has exclu- 
sive jurisdiction Article 112 applies, but if death occurs at a place 
within the jurisdiction of the state, the unclaimed effects should be 
turned over to the proper state authorities (12-939; 30-973, 974) 
(40-470 [4} [7}). 

18. Money found upon unidentified bodies Tvashed ashore on a 
military reservation over which the Federal government has exclusive 
jurisdiction should be deposited in the U. S. treasury as property 
escheated to the Federal government; if on a reservation over which 
the state has jurisdiction, it should be turned over to the proper state 
authorities (12-939). 

18a. Money belonging to an unknown deceased soldier should be 
deposited with an Army disbursing officer (43-145). 

VI. PROPERTY SUBJECT TO LIEN 

19. In the case of property subject to lien (e.g. an automobile) the 
lien holder should be notified and given an opportunity to claim the 
property, and if he does not assert his claim, it may be turned over to 
the legal representative or nearest relative. The summary court officer 
is not authorized to sell such property and apply the proceeds in 
payment of obligations of the deceased, unless by express direction 
of, and as agent for, the person entitled under this Article (40-470 
[ 10 ]). 

19a. Property held by the deceased under a “conditional bill of 
sale” may be returned to the vendor if there is no cash available to 
pay his claim, if the vendor withdraws the claim against the deceased 
(40-470 [8]). 

VII. TRANSPORTATION 

20. All “effects” which are capable of being packed, crated, and 
transported, without limit as to weight, may be shipped at govern- 
ment expense to the person entitled, except motor vehicles for which 
transportation between points within the continental limits of the 
United States is not authorized (40-470 [ii], 1531 &)• 

« * « « 

ARTICLE 113 . Inquests. When at any post, fort, camp, or other 
place garrisoned by the military forces of the United States and under 
the exclusive jurisdiction of the United States, any person shall have 
been found dead under circumstances which appear to require inves- 
tigation, the commanding officer will designate and direct a summary 
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court-martial to investigate the circumstances attending the death; 
and, for this purpose, such summary court-martial shall have power to 
summon witnesses and examine them upon oath or affirmation. He 
shall promptly transmit to the post or other commander a report of 
his investigation and of his findings as to the cause of the death. 


ANNOTATION 

1. In case of the death, on a Federal military reservation, of a 
soldier, or a civilian residing on such reservation, Article 113 applies, 
and if no violation of state laws is involved, no inquest by the state 
authorities is necessary or proper. But where such person meets death 
outside the reservation, or dies on the reservation as a result of crim- 
inal acts committed off the reservation, the civil authorities should be 
permitted to conduct an inquest on the reservation, or remove the 
body from the reservation for that purpose (12-270). 

2. When the death of a military person occurs in the performance 
of military duty (e.g. flying a military airplane) the civil authorities 
should not take jurisdiction; but when a soldier is killed by a person 
not subject to military law, it would be proper for the coroner to 
perform his duties under the state law, provicled, of course, that the 
homicide occuiTed at a place within the state's jurisdiction (30-977) 
(40-471). In case of the sudden or violent death of a military per- 
son at a place over which the United States does not have exclusive 
jurisdiction the coroner of the county in which the body is found 
is not prohibited by Federal law or regulations from conducting an 
inquest required by state law. However, in the interest of comity 
and military necessity of safeguarding information vital to the na- 
tional defense, such inquests should be conducted so as not to inter- 
fere with an investigation by the military authorities and the safe- 
guarding, removal, or other disposition by them of military equip- 
ment or materiel involved (43-192, 193). 

2a. An Army aviation cadet and a civilian pilot instructor were 
killed in an airplane accident at a civilian air training school not 
owned by, nor subject to, the exclusive jurisdiction of the United 
States. The local civil authorities asked the Army to conduct an 
investigation in the nature of a coroner’s inquest. Held that the re- 
quest could not be granted; that the Array may investigate the deaths 
of military personnel, wherever they may occur, for the purposes of 
military administration, but an Army investigation in the nature of 
a coroner’s inquest may be conducted only when death occurs on a 
military reservation subject to the exclusive jurisdiction of the United 
States (42-166) (43-192, 193). 

3. An army surgeon has the legal right to perform an autopsy in all 
cases of the death of persons subject to military law if there is a 
sound military reason therefor (30-977), If the post commander con- 
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siders it necessary, he may order the summary court officer to have an 
autopsy performed (40-471), 


ARTICLE 114 . Authority to Administer Oaths. Any officer 
of any component of the Army of the United States on active 
duty in Federal service commissioned in or assigned or detailed 
to duty with the Judge Advocate General’s Department, any staff 
judge advocate or acting staff judge advocate, the president of a 
general or special court-martial, any summary court-martial, the trial 
judge advocate or any assistant trial judge advocate of a general or 
special court-martial, the president or the recorder of a court of in- 
quiry or of a military board, any officer designated to take a deposi- 
tion, any officer detailed to conduct an investigation, and the adju- 
tant, assistant adjutant or personnel adjutant of any command shall 
have power to administer oaths for the purposes of the administra- 
tion of military justice and for other purposes of military adminis- 
tration; and shall have the general powers of a notary public in the 
administration of oaths, the execution and acknowledgment of legal 
instruments, the attestation of documents, and all other forms of 
notarial acts to be executed by persons subject to military law: Pro- 
vided, That no fee of any character shall be paid to any officer men- 
tioned in this Act for the performance of any notarial act herein 
authorized. [As amended by the act of December 14, 1942 (M.L.U.S. 
Sup. 472)] (See M.C.M. 104). 


ANNOTATION 


Pars. 

I. In General i-3a 

II. Individuals Authorized 4-7b 

III. Purposes Authorized 8-g 

IV. In Foreign Places 10-1 ic 

V. Depositions 12-13 


VI. National Guard and Reserve Officers 14-16 

I. IN GENERAL 

1. When necessary to authenticate the signature of an officer ad- 
ministering an oath under this Article, such signature can be certified 
by The Adjutant General’s Office by comparison with the officer’s 
official signature on file in the War Department (30-492) (40-472 [6]). 

2. This Article, being a statute conferring authority, must be strictly 
construed (30-488) (40-472 [4}). 

3. The power given by this Article to the president and recorder of 
a military board to administer oaths, is not a statutory authority for 
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the board to examine witnesses under oath. Such boards are not so 
empowered unless specifically so authorked by statute, as, for in- 
stance, retiring boards and boards convened under Article 105 (30- 
Sup. 158s) (40-451 [52]). 

ga. Under this Article (amended as above) the classes of officers 
authorized to administer oaths are somewhat broadened, and they 
are given general notarial powers wherever they are stationed, whether 
within or outside the United States. But the legal effectiveness of 
documents of a civil nature depends upon the laws of the jurisdiction 
(state, territory, district, etc.) where they are executed and used. The 
existing laws of most states do not recognize the validity of civil 
instruments executed under the provisions of the Article. It is not 
advisable, therefore, to exercise the general notarial powers granted 
by this Article except in matters connected with military adminis- 
tration or other Federal purposes, and in individual cases where it is 
known that the validity of a document executed as provided in this 
Article is recognized in the jurisdiction concerned (43-17-21) (44-347). 



II. INDIVIDUALS AUTHORIZED 

4. A retired officer on active duty and serving in any one of the 
capacities designated, such as summary court, is authorized to act 
under this Article (30-1356) (40-221). 

5. The term “adjutant of any command” includes any and all mili- 
tary commands having an adjutant, whether territorial or tactical, 
and whether separate or present with, and part of, a higher com- 
mand. It includes an acting adjutant, but not a personnel or assistant 
adjutant unless he is “acting adjutant” and signs as such (30-489, 
Sup. 489) (40-472 {4]). But under the Act of August 21, 1941, a 
warrant officer, when serving as assistant adjutant of any command, 
is authorized to administer oaths for all purposes of military admin- 
istration, but the authority does not extend to a commissioned offi- 
cer (40-Sup. 131c) (42-320). The adjutant of an air base squadron is 
an “adjutant of a command” within the meaning of this Article (43- 

193)- 

5a. Officers on duty as adjutants general in the office of The 
Adjutant General are included in the term “assistant adjutant of 
any command” as used in this Article (43-21). The “personnel 
officer” of a command has the same status as that formerly held by 
"the personnel adjutant” and may administer oaths under this Article 
as amended (43-272). The Chief, Assistant Chief, and Acting Chief 
of the Adjutant General Branch of the Administrative Division of 
the staff of a Service Command correspond to the adjutant, assistant 
adjutant, and acting adjutant, respectively, of a command. Similarly 
the Chief and Acting Gffiief of the Military Personnel Branch of the 
Personnel Division correspond to the personnel officer and acting 



MISCELLANEOUS PROVISIONS 


371 


personnel officer, respectively, of a command. Wherever such corre- 
lation is present the officers named are empowered to administer oaths 
under this Article. The Assistant Chief of the Military Personnel 
Branch, the Chief, and other officers of the Civilian Personnel Branch, 
and the Directors of the Administrative and Personnel Divisions of 
such headquarters organization have no counterparts among the per- 
sons mentioned in Article 114 and accordingly are not so authorized. 
The same as to corresponding officers of a post, camp, or station 
headquarters similarly organized under the Army Service Forces. In 
organizations constituted in a different manner from the above, the 
authority under this Article is vested in officers whose positions cor- 
respond to those of adjutant, acting adjutant, and personnel adjutant 
of a command (43-386). 

5b. An officer of the Quartermaster Corps detailed as “post judge 
advocate” by the commanding officer of a post where a “judge ad- 
vocate branch” of the post staff is authorized, is an “acting judge 
advocate” within the meaning of this Article (43-100). 

5c. A warrant officer, assigned by competent authority as adjutant, 
or personnel adjutant of a command, is authorized to administer 
oaths for all military purposes, and may also exercise the notarial 
powers mentioned in this Article (44-15). 

6. An “executive officer,” although performing duties ordinarily 
performed by an adjutant, is not empowered to administer oaths 

(30-488) (40-472 [4])- 

y. Any of the officers designated by the Article serving at an arsenal 
is competent to administer the oath of office to a civilian employee 
of the arsenal (30-Sup. 767) (40-472 [1] [2]. 

7a. Any officer, temporary or permanent, who is assigned to, or 
detailed for duty in, the Judge Advocate General’s Department, is 
authorized to administer oaths under this Article (42-28). 

7b. An officer serving as a "one-man” board is within the meaning 
of the phrase “the president of a military board” for the purposes of 
this Article (44-347). 

III. PURPOSES AUTHORIZED 

8. The exercise of the powers conferred by this Article, as amended, 
by an Officer serving in any of the capacities specified in the Article, is 
not confined to matters within the particular functions of his office 
or position (44-347). 

8a. Any of the officers designated by the Article are authorized 
to administer oaths to military persons or civilians incident to the 
presentation of a claim against the United States which, if allowed, 
will be paid out of an appropriation for the military activities of 
the War Department (42-28)- But the Comptroller General has ruled 
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that the authority to administer oaths conferred by this Article does 
not extend to the administration of oaths to persons not subject to 
military law incident to the presentation of claims for the “death 
gratuity” (M.L.U.S. 862) ( 44 ' 3 ^ 3 )* 

9. The oath of office of an officer of the National Guard of the 
United States cannot be administered by an officer acting under this 
Article since it contains an obligation to the State as well as to the 
United States (30-Sup. 488) (40-472 [i]). 

IV. IN FOREIGN PLACES 

10. Letters rogatory addressed by a foreign court to a court of the 
United States can legally be executed outside the territorial jurisdic- 
tion of the United States by a military officer under the provisions of 
this Article (30-492) (40-472) [6}). 

n. A commission to take depositions of witnesses for the purpose 
of proving a will executed in a foreign country may be issued to any 
officer available and authorized under this Article (30-981) (40-472 
[ 6 ]). 

lla. The Treasury Department will accept income tax returns of 
military persons and civilians serving with the Army in foreign places 
sworn to before an officer authorized by this Article (42-28). 

llb. In foreign places any officer authorized to administer oaths 
by this Article has die general powers of a notary public or a consul 
of the United States in the administration of oaths, the execution 
and acknowledgement of legal instruments, the attestation of docu- 
ments and all other fonns of notarial acts to be executed by persons 
subject to military law (42-327). 

lie. Though not strictly within the purview of this Article, it 
may be noted that Chaplains may solemnize marriages in foreign 
jurisdictions only if qualified under the local laws (43-265). 

V. DEPOSITIONS 

12. A deposition taken by an officer other than the one designated 
to take it (see Article 26) and who is not authorized to administer 
oaths under this Article, is inadmissible in evidence (30-488). 

13. The certificate of an officer taking a deposition that the deposi- 
tion was “duly taken” by him is prima facie evidence that the officer 
was designated to take it and to administer the oath necessary for the 
purpose (30-488) (40-383). 

VI. NATIONAL GUARD AND RESERVE OFFICERS 

14. The authority of a National Guard officer in Federal service to 
administer an oath for military purposes is derived from this Article 
and not from any state law (30-490) (40-472 [5]). 
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15. A National Guard officer not in Federal service, in tlie absence 
of a statute conferring upon him general notarial powers, is not 
authorized to administer the oath of office to a reserve officer; and 
the same is true of a reserve officer not on active duty (30-490) (40- 
472 Co}) (48-86).^ 

16. Reserve officers on active duty and National Guard officers in 
Federal service are authorized to administer oaths under this Article 
in the same manner and to the same extent as officers of the regular 
army (30-Sup. 490) (40-472 Cs})- 

« « * « 

ARTICLE 115 . Appointment of Reporters and Interpreters. 
Under such regulations as the Secretary of War may from time to 
time prescribe, the president of a court-martial or military commission 
or a court of inquiry shall have power to appoint a reporter, who 
shall record the proceedings of, and testimony taken before, such 
court or commission and may set down the same, in the first instance, 
in shorthand. Under like regulations the president of a court-martial 
or military commission, or court of inquiry, or a summary court, may 
appoint an interpreter, who shall interpret for the court or commis- 
sion. (See M.C.M. 46 and 47). 

ANNOTATION 

1. The employment of a reporter when none was authorized in the 
convening order is an irregularity which does not affect the validity 
of the proceedings (30-1376) (40-473 [ij). 

2. An enlisted man detailed as a reporter for a general court-martial 
is limited to the compensation fixed by law and regulations and may 
not be paid anything further for one or more copies of the record 
(30-1870) (40-1436) (42-54)- 

2 a. An enlisted man of the Navy, being "a person who is in the 
pay of the government”, may not be paid from Army appropriations 
for services as reporter of an Array court-martial (43-123). The same 
as to a member of the Women’s Army Auxiliary Corps (43-222). But 
enlisted members of the Women’s Army Corps are in legal effect 
“enlisted men” of the Army and are eligible to receive extra pay for 
services as reporters for general courts-martial, courts of inquiry, mili- 
tary commissions, and retiring boards (43-357). See Article 2, Anno- 
tation, par. 5c. An enlisted man detailed by the trial judge advo- 
cate of a general court-martial to take depositions prior to the trial is 
not entitled to extra pay for such service (44-262). 

3. The compensation of a civilian stenographer employed by an 
officer detailed to investigate court-martial charges against a soldier, 
the service being rendered in good faith and being reasonably nec- 

But see A.W. 109, Annotation, par. 1 (Sup.) as to authority of inactive Reserve officers to 
administer the oath of enlistment in the Reserve Corps. 
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essai7 to a proper conduct of the investigation, may be paid out of 
the appropriation for the expenses of courts-martiai (30-1265). 

4. If the accused is unable to understand the explanation of his 
counsel and the court relative to the nature of the offense charged 
and liis rights as a witness, or to comprehend what occurred during 
the trial, the failure to provide an interpreter will be ground for dis- 
approval of the proceedings (30-1308) (40-473 [2]) (48-191). 

5. An interpreter should give a literal translation of the questions 
and answers, but if he uses the third person, stating the correct sub- 
stance of the witness’ answers, the irregularity will not be considered 
prejudicial (30-1308) (40-473 [a]). 

6. A person who is a witness against the accused should not act as 
interpreter, but the substantial rights of accused will not, necessarily, 
be injuriously affected thereby (30-1308). 

7. A civilian employee of the government drawing a regular 
salary of more than $2500 a year cannot be paid any additional com- 
pensation as a court-martial reporter (M.L.U.S. 317a; 42-28). 

o • d « 

ARTICLE 116. Powers of Assistant Trial Judge Advocate and 
OF Assistant Defense Counsel. An assistant trial judge advocate of 
a general or special court-martial shall be competent to perform any 
duty devolved by law, regulation, or the custom of the service upon 
the trial judge advocate of the court. An assistant defense counsel 
shall he competent likewise to perform any duty devolved by law, 
regulation, or the custom of the service upon counsel for the accused. 
(As amended by S.S.A. ’48, effective Feb. 1, 1949). (See M.C.M. 42 
and 44). 

ARTICLE 117. Removal of Civil Suits. When any civil or crim- 
inal prosecution is commenced in any court of a State of the United 
States against any officer, soldier, or other person in the military 
service of the United States on account of any act done under color 
of his office or status, or in respect to tvhich he claims any right, title, 
or authority under any law of the United States respecting the mili- 
tary forces thereof, or under the law of war, such suit or prosecution 
may at any time before the trial or final hearing thereof be removed 
for trial into the district court of the United States in the district 
where the same is pending in the manner prescribed by law, and the 
cause shall thereupon be entered on the docket of such district court, 
which shall proceed as if the cause had been originally commenced 
therein and shall have full power to hear and determine said cause. 
(As amended by S.S.A. ’48, effective Feb. i, 1949). 

ARTICLE 118. Officers, Separation From Service. No officer 
shall be discharged or dismissed from the service except by order of 
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the President or by sentence of a general court-martial; and in time of 
peace no officer shall be dismissed except in pursuance of the sentence 
of a general court-martial or in mitigation thereof; but the President 
may at any time drop from the rolls of the Army any officer who has 
been absent from duty three months without leave or who has been 
absetit m confinement in a prison or penitentiary for three months 
after final conviction by a court of competent jurisdiction. (See 
M.C.M. 87b). 

[See provisions of the Servicemen’s Readjustment Act of 1944 cited 
under Article 108 relative to the review and modification of certain 
cases of discharge or dismissal.] 
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I. DISCHARGE BY ORDER 

1. In general, a discharge by order is presumed to have been under 
honorable conditions unless the order or certificate of discharge recites 
facts precluding such presumption (30-226). 

2. An order discharging an officer becomes effective from the date 
he receives notice of it, and if he is absent without leave it becomes 
effective upon the receipt of official notice thereof at his proper 
station (30-232) (40-476 [i] [73)- 

3. The term “discharged,” as applied to an officer, implies a sepa- 
ration from the service for .the convenience of the government (30- 
1803) (40-1468). 

4. An officer separated from the service by discharge is not entitled 
to have his baggage shipped to his home at Government expense 
(40-1468). Under the Pay Readjustment Act of 1942 he is entitled to 
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mileage of 8^ per mile for land travel in the United States in North 
America (except Alaska), and actual expenses outside such limits 
(including sea travel), from the place of discharge to his place of 
residence (M.L.U.S. Sup. 137 [12}). 

5. A provisional officer who w^as discharged upon the findings of a 
board of officers that he was lacking in the “necessary mental quali- 
fications required of an officer” and to have “failed to demean himself 
in such manner as to indicate his appreciation of the proper ideals 
of an officer and a gentleman,” there being no record of any miscon- 
duct involving moral turpitude, no charges pending, and he being, 
at the time of discharge, in a status of honor, was held to have been 
separated from the service under honorable conditions (30-Sup. 294). 

6. After an officer’s discharge it xvas discovered that checks issued 
by him in settling his accounts were worthless. There was no evidence 
that the officer had represented to the discharging authority that his 
indebtedness was paid, or that the discharge was procured by fraud. 
It was held that there was no ground for rescinding the discharge and 
holding the officer for trial by court-martial (40-476 [2]). 

II. DISMISSAL BY THE PRESIDENT 

7. Dismissal by executive order is quite distinct from dismissal by 
sentence of court-martial: the latter is a punishment, the former re- 
moval from office. Summary dismissal is authorized only in time of 
war. It has been exercised for the purpose of ridding the service of 
undesirables. It may be exercised in cases where a court-martial has 
acquitted the officer of the very offenses on account of which the 
summary action is resorted to (12-819). 

7a. An officer who is convicted by a civil court of receiving a fee 
for services rendered to a private corporation in violation of section 
iig, Federal Criminal Code (M.L.U.S. 842), is immediately “removed 
from his office” by operation of law. In addition to the penalty for 
such violation the statute provides that an officer so convicted shall 
“thereafter be incapable of holding any office of honor, trust, or 
profit under the Government of the United States.” This provision 
becomes effective upon conviction by the trial court and an entry 
of judgment thereon despite the pendency of an appeal, particularly 
when his separation from the military service is announced in orders 
by direction of the President and the vacancy is filled by the ap- 
pointment of another with ratification by the Senate (43-468). 

8. An officer summarily dismissed by order of the President in time 
of war is not entitled to trial by court-martial (30-237) (40-227). 

g. Summary dismissal by executive order is a separation from the 
service under other than honorable conditions (12-439, 821). Instances 
may be cited as follows: On account of excessive use of intoxicants 
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(30-228, 300); “mentally and morally disqualified for the command of 
troops,” although the words “mentally and morally” were sub- 
sequently eliminated in an amended order; and dishonorable conduct 
before appointment not known to the military authorities at the time 
of appointment (30-300) (40-476 [6]), 

10. A summary dismissal takes effect upon notice to the officer con- 
cerned. The order may fix a date in the future, in which case the 
officer continues to hold his commission, and all his acts, whether of 
command or staff, are legal until the date fixed, and he receives notice 
of the dismissal (12-820). 

111. DISMISSAL BY SENTENCE OF COURT-MARTIAL 

1 1 . Dismissal by sentence of court-martial takes effect when the 
confirmation (see Article 48, Confirmation) is officially communicated 
to the officer concerned. The confirmation cannot be antedated, and 
if the sentence is not legal there is no dismissal and the fact may, at 
any time, be declared in orders (12-817, 818). When an officer is 
absent without leave when notice of the confirmation of his dismissal 
is received at his station, he is constructively notified (40-476 [7}). 
An officer sentenced to dismissal with no forfeitures or confinement, 
is entitled to draw pay until he is chargeable with notice of his 
dismissal (40-Sup. p. 33). 

12. In the case of a retired soldier in active service as a temporary 
commissioned officer, who, as such officer, is tried and convicted of a 
violation of Article 95 (Conduct Unbecoming) and sentenced to dis- 
missal, such dismissal relates only to his status as a commissioned offi- 
cer and does not operate to deprive him of his status as a retired 
enlisted man (30-318, 545). 

12a. A sentence of dismissal is in itself a dishonorable separation 
from the service. The addition by the court of the words “without 
honor” is superfluous; they add nothing to the sentence, neither do 
they invalidate it (42-16) (43-210, 430). A sentence to be “dishonor- 
ably discharged” is inappropriate in the case of a commissioned offi- 
cer. It is not illegal and will be regarded as a sentence to “dismis- 
sal”. “Dishonorable discharge” and “Dismissal” are legal equivalents 
insofar as they preclude receipt of benefits under acts which are 
limited to cases of separation from the service under honorable con- 
ditions (44-281). 

12b. A sentence of dismissal or reduction (see Art. 44) of an officer, 
or dismissal or suspension of a cadet, must be ordered executed by 
the confirming authority (Art. 48; M.C.M. 87b). 

IV. DROPPED FROM THE ROLLS 

13. An officer dropped from the rolls by order of the President is 
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fully separated from the service. The President’s action in such case 
cannot be reviewed by any court (12-455, 426). 

14. After being dropped from the rolls an officer is no longer a 
person subject to military law and consequently cannot be tried by 
court-martial for desertion or any other offense under the Articles oi 
War (except as provided by Article 94, Frauds) committed before he 
was so dropped (30-1325) (40-359 [2}). For this reason an officer 
should not be dropped from the rolls when he is known to have 
committed an offense for which he should be brought to trial, nor 
when he is absent without leave under conditions indicating that he 
is not mentally responsible for his acts (30-229) (40-476 [g}). 

14a. Two years after having been dropped from the rolls under 
this Article an officer reappeared showing signs of mental unbalance. 
Held that he was not entitled to hospitalization as a member of 
the Army because he had been completely separated from the service 
(42-216). 

15. A retired officer who cannot be found at the address last re- 
ported by him, and whose whereabouts cannot be ascertained, is 
“absent from duty” within the meaning of this Article and may be 
dropped from the rolls by order of the President when he has been 
thus absent for three months (30-298) (40-476 [10]). 

V. WHOLLY RETIRED 

16. Whether separation from the service by being “wholly retired” 
(M.L.U.S. 324) is to be regarded as under honorable conditions 
depends upon the circumstances of the particular case. Mental dete- 
rioration due to chronic alcoholism is not regarded as an honorable 
condition (30-230) (40-324). 

VI. DISCHARGED UNDER SECTION 24 b, N. D. ACT 

17. An officer discharged for inefficiency clue to his neglect, mis- 
conduct, and avoidable habits is considered as not separated from the 
service under honorable conditions (30-227) (4.0-324); but a dischai'ge 
for “temperamental unfitness,” no moral turpitucle involved, is re- 
garded as honorable (30-294). 

VIL RESIGNATION 

18. An officer who voluntarily resigns is regarded as having been 
separated from the service for his own convenience (30-1803) (40- 
1468). 

1 9- While it is customary to permit an officer in good standing to 
resign in time of peace, it is a privilege and not a right, and may be 
refused. It was refused in the case of an officer who, in consideration 
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of the privilege of taking a six moi ths’ course of instruction abroad, 
agreed not to resign within three years after the completion of such 
course, and, within such three years repudiated his agreement and 
tendered his resignation (30-534) (40-p. 989). 

20. An officer absent in desertion cannot resign, and the uncondi- 
tional resignation of one under charges will generally be refused; also 
when submitted in time of war (12-816). 

21. An insane officer cannot resign, but should his resignation be 
accepted without knowledge of the insanity, and the vacancy filled by 
the appointment of another, the resignation would legally be effective 
(12-816). 

22. The President, or any officer designated by him, may accept 
resignations. The effective date is the date of notice, actual or con- 
structive, to the officer of the acceptance (12-816, 817; 30-Sup. 530) 
(40-p. 890). 

23. The resignation of an officer traveling abroad will be effective 
upon receipt of notice of its acceptance at the place from which it 
was tendered, or the address given in the resignation, in the absence 
of other information in the War Department as to his whereabouts 
(30-530) (40-p- 8S9). 

24. A resignation may be submitted to take effect upon a condition 
subsequent, such as breaking a pledge to abstain from the use of 
intoxicants, and upon the happening of the event, it may be accepted 
and become effective (12-816). 

25. If the resignation be not formally accepted but the vacancy is 
filled, it will be considered as accepted, and the officer will be deemed 
to have vacated his office on the date he received actual or constructive 
notice of the new appointment (12-817). 

26. In accepting a resignation the President may make such remarks 
as he may deem appropriate. An unqualified acceptance of an un- 
qualified resignation is generally regarded as an honorable separation 
from the service (12-817). 

27. A resignation may be withdrawn before its acceptance; and 
after acceptance, but before notice, it may be withdrawn with the 
consent of the appointing power, but not otherwise (12-815). 

28. In general, separation from the service by resignation is re- 
garded as honorable except when tendered, or accepted, “for the good 
of the service" (30-526) (40-pp. 989, 990); but if, although uncon- 
ditional, the record shows that the officer was under charges at the 
time, and resigned to escape trial and punishment, it will not be so 
regarded (30-527) (40-p. 990). When an officer was serving a sentence 
in a penitentiary imposed by a state court, although his resignation 
xvas tendered and accepted in terms unconditional, it was held that 
the character of his discharge was governed by the actual conditions 
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which required his expulsion from the service without honor, and 
must be so regarded (30-528) (40-p. 991). 

28a. A resignation “for the good of the service” is different in 
theory and practical effect from separation by dismissal. The first is 
a separation “under conditions other than honorable,” The latter is 
tantamount to a dishonorable discharge. The first may be altered 
administratively. The latter may not be changed or revoked. There 
are numerous benefits provided by various statutes for ex-service men 
who have been “honorably discharged.” Under such a statute there 
is no distinction between a resignation for the good of the service 
and a dismissal because neither is an “honorable discharge.” But 
there are other statutes which exclude persons “dishonorably dis- 
charged” from their benefits. Under these laws the status of an officer 
who “resigned for the good of the service” may be administratively 
determined (43-430) (47-211). See also provisions of the Seiwicemen’s 
Readjustment Act of 1944 cited under Article 108 relative to review 
and modification in certain cases of dismissal. 

29. An officer who was guilty of disgraceful conduct for which he 
had been reprimanded, and whose resignation six months later was 
unconditionally accepted, there being nothing to show that he re- 
signed to escape further disciplinary action, was held to have left the 
service under honorable conditions (30-529) (40-p, 990). 

30. When an officer who was “short in his accounts,” but had suffi- 
cient pay due him to cover the shortage, was allowed to resign upon 
condition that no payment be made to him until he had settled all 
of his accountability, it was held that as the War Department evi- 
dently considered that the facts did not warrant bringing him to trial, 
his resignation should be regarded as accepted under honorable con- 
ditions (30-529) (40-p. 990). This is a border-line case, probably 
decided upon the theory of a constructive condonation. 

31. The acceptance of an officer’s resignation while he is under a 
sentence of a general court-martial operates as a constructive remission 
of the unexecuted portion of the sentence (30-531) (40-p. 991). 

32. Where an officer's resignation has been tendered and accepted 
to take effect at a future date, and before that date arrives he asks to 
withdraw it, the acceptance of the tender may be recalled and the 
officer be permitted to withdraw it provided no rights of another have 
intervened (30-532) (40-p. 991), 

33. An unconditional resignation submitted under circumstances 
indicating that it was tendered to avoid an investigation of charges, 
must be regarded as “for the good of the service,” and cannot be 
withdrawn without the consent of the appointing power (30-533) 
(40-j)p. 991, 992). But when an officer under charges definitely refused 
to resign “for the good of the service” and tendered an unconditional 
resignation which was accepted, it was held to amount to a condona- 
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tion of his offenses and to constitute an honorable separation from 
the service (30-Sup. 527) (40-p. 991). 

34. A provisional officer resigned when he was about to be ex- 
amined for a permanent commission. In forwarding the resignation 
the commanding officer stated that had the resignation not been sub- 
mitted charges would have been preferred against the officer for 
drunkenness and neglect of duty, and recommended that he be not 
considered for a permanent commission. The resignation was 
accepted. There being nothing else of record, his separation was held 
to be honorable (30-Sup. 529) (40-p. 990). 

35. The unconditional resignation of an officer who is in debt 
beyond his present ability to pay will, in the absence of any threat- 
ened disciplinary action, be regarded as an honorable separation 
(30-Sup. 526) (40-p. 990). 

36. The announcement, subsequent to his resignation, of the pro- 
motion of an officer as of a date prior to his resignation, is of no 
effect (30-1808) (40-p. 889). 

VIII. ACCEPTANCE OF CIVIL, OR INCOMPATIBLE 
MILITARY, OFFICE 

37. Under Section 1222 of the Revised Statutes (M.L.U.S. 315) an 
officer of the regular army on the active list who accepts, or performs 
the functions of any civil office. Federal, state, or municipal, even 
though such office is nonremunerative, thereby vacates his commission 
as an officer of the army (30-303, Sup. 118) (40-260, 315). This statute 
does not apply to retired officers (42-153, 154). 

38. The National Guard of the United States, being at all times a 
component part of the Army of the United States, an officer of the 
regular army on the active list may not be appointed an officer of the 
National Guard of the United States, the two offices being incompat- 
ible (30-Sup. 306 a) (40-1266 a). This restriction does not apply to 
retired officers (40-1266 d). 

38a. An appointment to higher temporary grade in the Regular 
Army does not vacate the permanent appointment of the officer 
concerned (42-297). 

IX. DISCHARGE OR DISMISSAL CANNOT BE REVOKED 

39. An honorable discharge, not obtained by fraud, cannot be 
revoked (12-455; 30-233, 236, 292) (40-476 {2]) (46-278). 

40. A complete separation from the service whether by sentence, 
summary dismissal, resignation, or by being “wholly retired,” cannot 
be revoked. The officer so separated can be restored only by a new 
appointment (12-808, 817, 818, 820, 821; 30-235, Sup. 235) (40-476 [5} 
[S], p- 991)- But see Servicemen’s Readjustment Act of 1944 
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(M.L.U.S. Sup. 1164 [2} [6]) cited under Article io8. Also see 
A.W. 53. 

41. A discharge under “Class B” proceedings, diere being no irregu- 
larity of record, cannot be revoked (30-234) (40-225 [1}). 

42. An officer serving in France was ordered to be dismissed pur- 
suant to sentence of a geneal court-martial effective March 14, 1919. 
He was returned to the United States and there honorably discharged 
for convenience of the government on March 6, 19^9* Notice of the 
general court-martial order was not received in the United States until 
March 29, 1919. It was held that the officer was under no obligation 
to divulge the fact that he was under a sentence of dismissal, and as 
it did not appear that any questions were asked him to elicit the in- 
formation, fraud could not be imputed to him, and his separation 
from the service must be regarded as by honorable discharge on 
March 6, 1919 (go-goo). The honorable separation from the service 
of an officer by order of competent authority, pending action by the 
confirming authority upon a sentence to dismissal imposed by a 
general court-martial, is valid, fully executed and cannot be recalled 
or revoked (46-278). 

43. An order of discharge obtained by the officer concerned without 
authority and by fraud is not effective. However, when the proceed- 
ings of a board which recommended an officer’s discharge were irreg- 
ular and unfair, the President’s order based thereon can not be said 
to be illegal (30-233, 236) (40-476 [3}). 

44. If the order of discharge describes the officer as a captain when 
he was in fact a major, the error is immaterial so far as his separation 
from the service is concerned, and it may be corrected by an amended 
order (30-231) (40-476 [4}). 

X. NATIONAL GUARD AND RESERVE OFFICERS 

45. Officers of the National Guard in Federal service, and reserve 
officers on active duty, should be discharged by order of the President. 
Such order may be communicated by the Adjutant General “by direc- 
tion of the President” (30-289, 293, 295) (40-1300 [2}, 1358 a). The 
President has discretionary power to discharge a member of the 
Officers’ Reserve Corps for any reason, or no reason, and this power 
is not limited by the recommendations of a classification board. The 
power may be delegated to the Secretary of War (43-112). 

45a. Appointments in the Officers’ Reserve Corps current at the 
outbreak of war, and those subsequently made, continue in force (at 
the President’s discretion) until six months after the termination of 
the war. A reserve officer is entitled to relief from active duty within 
six months after the termination of the war if he applies therefor. A 
state of war does not ordinarily end with the termination of hos- 
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tilities, but continues until the conclusion of a treaty of peace or 
some date fixed by law or Presidential proclamation. It thus appears 
probable that all officers of the Army will remain subject to active 
duty for some time after the cessation of actual hostilities (43-156) 
(M.L.U.S. Sup. 2228). 

46. The discharge of a reserve officer with character not stated may, 
in the discretion of the Secretary of War, in view of the officer’s record, 
be regarded as not honorable (30-296). 

47. A reserve officer on active duty may be summarily discharged 
by the President for acts of disloyalty committed before he was or- 
dered to active duty (30-297) (40-1358 a). 

48. One cannot hold two commissions in the army at the same time 
without express legislative authority, A federally recognized officer of 
the National Guard, or a reserve officer, who accepts a commission in 
the regular army thereby vacates his National Guard, or reserve, 
commission. An officer may hold only one commission in the reserve 
corps at the same time, and acceptance of a new reserve commission 
vacates the old, whether in the same or another branch (30-303, 308, 
309) (40-1344, 121 [lo]). Acceptance by an officer of the National 
Guard of the United States of an appointment in the Officers’ Re- 
serve Corps vacates his National Guard commission (43-111). 

49. Acceptance by a member of the Officers’ Reserve Corps of the 
Army of a commission in the Marine Corps Reserve would vacate his 
appointment in the former (30-313) (40-1344 [3}). 

50. A National Guard officer in Federal service can not resign with- 
out consent of the War Department (30-535) (40-1300 [2}). 

51. A reserve officer may be enlisted as a flying cadet and continue 
to hold his reserve commission, but a call to active duty under his 
commission would entail his discharge as a flying cadet (30-310) 

(40-35)' 

52. A reserve officer who accepts a commission in a foreign army 
thereby expatriates himself and should be discharged by order of the 
President. But employment by a foreign government as a commer- 
cial agent in the United States, or a contract with a foreign govern 
ment to train personnel and operate airplanes, but not requiring an 
oath of allegiance or submission to a military code, and automatically 
lapsing upon the outbreak of war, does not require discharge from 
the reserve corps (30-Sup. 315 a, 364) (40-558). 

52a. A Reserve officer enlisted in the Canadian army in June, 
1941. While on leave from the Canadian army he entered on active 
duty in the Army of the United States. Held that the Canadian 
enlistment, whether or not it deprived him of his citizenship, did 
not affect his status as a Reserve Officer; that it is ground for his 
discharge from the Officers’ Reserve Corps, but he may be retained 
in the service if desired (42-140). 
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XL WARRANT OFFICERS 

53. The provision in this Article that “in time of peace no officer 
shall be dismissed except pursuant to the sentence of a general court- 
martial or in mitigation thereof” does not apply to warrant officers. 
They hold office at the discretion of the Secretary of W ar, and legally 
may be discharged or dismissed at his pleasure (30-301, 536) (40-13). 
Separation from the service of a warrant officer by sentence of court- 
martial should be by dishonorable discharge (M.C.M. 116c). 

* « « # 

ARTICLE 119. Rank and Precedence Among Regulars, Militia, 
AND Volunteers. That in time of war or public danger, when two or 
more officers of the same grade are on duty in the same field, depart- 
ment, or command, or of organizations thereof, the President may 
assign the command of the forces of such field, department, or com- 
mand, or of any organization thereof, without regard to seniority of 
rank in the same grade. 

ANNOTATION 

1. When command devolves upon an officer by reason of his sen- 
iority, no order placing him in command is necessary (30-1814) (40- 
1428 [2]). 

2. Only the President, acting under authority of this Article (and 
as the constitutional commander-iii-chief he, no doubt, has the au- 
thority without the aid of the statute) is authorized to assign a junior 
officer of an organization to take command while a senior officer is 
present and available for such duty, and an order to such effect issued 
by any other authority is void (30-1814, 1815) (40-1428 [2] [3]) (43- 
443). However, by War Department regulations (promulgated by 
direction of the resident) such authority has been delegated to cer- 
tain commanders in the field (44-441). 


ARTICLE 120. Command When Different Corps or Commands 
Happen to Join. When different corps or commands of the military 
forces of the United States happen to join or do duty together, the 
officer highest in rank of the line of the Regular Army, Marine Corps, 
forces drafted or called into the service of the United States, or Vol- 
unteers, there on duty, shall, subject to the provisions of the Iasi 
preceding article, command the whole and give orders for what is 
needful in the service, unless otherwise directed by the President. 

ANNOTATION 

1. Command, whether exercised directly or by delegation, must be 
exercised in accordance with law. The President may assume direct 
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command of troops if he so desires. In practice his authority to 
command is delegated to others through the general officers (12- 
264, 265). 

2. The terms “rank” and “command” are neither convertible nor 
synonomous. Neither is “rank” the same as “office.” A person may 
have rank without command. A staff officer, whatever his rank, is 
not empowered to exercise command in the line, but only in his 
own staff department, unless by specific assignment by the President. 
When a line officer is detailed to a staff department, or the general 
staff, his power to exercise command in the line is in abeyance 
during his tenure of staff office (12-263; 30-159, 160). 

3. The assignment of an officer commissioned in a staff depart- 
ment to duty with a line branch by direction of the President will, 
in the absence of anything to the contrary in the order, entitle 
him to function in exactly the same manner as if commissioned 
in the line (30-159) (40-p. 979). 

4. An officer of a staff corps or department is not eligible for 
detail as officer of the day in a command including members of 
branches other than his own (30-159) (40-p. 979). Officers commis- 
sioned in the Signal Corps or Corps of Engineers are officers of an 
arm, not “officers of any of the services”, and therefore, unless “de- 
tailed for duty in any of the services”, are eligible for detail as officer 
of the day (43-372)- 

5. An officer of the Marine Corps cannot exercise command in 
the army unless he is serving with the army by order of the President 
(12-179, 263). 

6. The command of joint camps of instruction of the regular 
army and National Guard (when the guard is not in Federal service) 
remains with the senior officer of the regular army present, without 
regard to the rank of the senior officer of the National Guard 
(12-179, 180). 

7. A line officer serving as a transport quartermaster, but not 
under detail to the Quartermaster Corps, succeeds to the command 
of troops on board if he is the senior officer present (12-271). 

« « * * 


ARTICLE 121. Complaints of Wrongs. Any officer or soldier who 
believes himself wronged by his commanding officer, and, upon due 
application to such commander, is refused redress, may complain to 
the officer exercising general court-martial jurisdiction over the officer 
against whom the complaint is made. That officer shall examine into 
said complaint and take proper measures for redressing the wrong 
complained of; and he shall, as soon as possible, transmit to the 
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Department of the Army a true statement of such complaint, with 
the proceedings had thereon. (As amended by S.S.A. ’48, effective 
Feb. 1, 1949). 


ANNOTATION 

1. The right conferred by this Article cannot be restricted nor prej- 
udiced by regulations (12-126). The statute of limitations (Article 
39) does not apply to complaints hereunder (12-579). 

2. The “wrongs” here contemplated are those only which emanate 
from the complainant’s commanding officer (30-1245) (40-479). 

3. Facts entered upon an efficiency report do not constitute a 
“wrong” within the sense of this Article unless it is clearly shown 
that such report was malicious and not dictated by a true sense 
of duty (12-125). 

4. A commanding officer cannot be brought to account under this 
Article for disciplinary action taken by him unless he has exceeded 
the proper bounds of his authority or discretion (30-1245) (40-427 

CO)- 

5. A complaint against close arrest, and request for an extension 
of its limits for the purpose of needed physical exercise, should be 
forwarded by the local commander to higher authority for considera- 
tion and appropriate action (30-Sup. 1245) ( 40 " 479 )' 



GLOSSARY OF LEGAL TERMS 


Affirmatively shown— Positively stated, not left to inference. 

Aliunde— ^xom another source. 

Amenable— subject, or liable. 

Collaterally attacked— As applied to a court martial record, means a 
claim of some irregular or illegal procedure not shown by the 
record. 

Constructive notice— Legal presumption that actual notice was re- 
ceived. 

Constructive remission of a sentence— Action which, in legal effect, 
amounts to, or causes, a remission of the sentence. 

Constructively enlisted— Legally regarded as in the military service, 
though not formally enlisted. 

Constructively pardoned— Legally presumed to have been pardoned, 
though no formal pardon was issued. 

Continuance— As applied to court martial proceedings, means a post- 
ponement of the trial. 

Corpus delicti— Th.Q basic facts constituting the crime charged, as, 
in murder, the actual death' of the person alleged to have been 
murdered, or in larceny, the actual loss of the property alleged to 
have been stolen. 

Duces tecum— A summons to produce books, records, or other docu- 
mentary evidence. 

Ex parte— In the interest of one side only. 

Fatal error— An error or omission in court martial pleadings or pro- 
cedure sufficient to invalidate the trial. 

Flagrante delicto— In the very act. 

Habeas corpus— A writ to bring the party before a civil court for 
inquiry into the legality of his restraint or detention. 

Improper action— Incorrect procedure. It may or may not be fatal 
or prejudicial as the terms are herein defined. 

Letters rogatory— A request by a court to a court in another juris- 
diction that a witness be examined upon interrogatories sent 
with the request. 
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Mesne process-A writ by which a civil suit . 

Military jurisdiction-Military control or authon y. The ptoase 
"ameLble, or subject to, military jurisdiction means subject 
to military law including trial by court martial. 

Motion to sevUin a joint nrial, is a motion made by one of the 
accused for a separate trial. 

Nolle prosequi-lSlot to prosecute, or be prosecuted. 

Parol evidence— Oral testimony. 

Per se~ln, or of, itself. i • u ■ 

Preiudicial error-An error in court martial procedure wmch in- 
juriously affects the substantial rights of the accused. See 

Prir^^^falleS^n its face; prima jade evidence is evidence sufficient 
to establish a fact unless rebutted. 

Pro /orwfl-As a matter of form. 

Pro rata~ln proportion. 

Res adjudicata, or judicata-A fact, or case, already decided judicially. 


Sine die-Without date. . , 

Statute of limitations-The limitations upon prosecutions imposed by 
Article 39 (As to time) and Article 40 (As to number). It may 
be pleaded specially, but it is also an available defense under 
the general issue. 



INDEX 

(References are. Column i to the Articles of War, and Column 2 to para- 
graphs of Annotations thereunder) . 

A 

Art. Pars. 

ABANDONED PROPERTY. DEALING IN 80 8-6 

ABSENCE WITHOUT LEAVE 61 1-88 

Capture by enemy during, returns soldier to duty status 61 3 

Change of organization during 61 6 

Computation of period of 61 S3 

Disability incurred while, does not change status 61 2 

Forfeiture of pay during 61 11-iS 

Ho%v terminated 61 5-5b 

In hands of civil authorities 61 7-9 

Obligation to return from 61 i 

Other offenses involved 61 

Proof of 61 1 8-223 

Punishment 61 24-28 

Reporting for transportation back to station does not 

change status 61 4 

Restortation to duty without trial 61 10 

To avoid hazardous duty or shirk important service, pun- 
ishable as desertion 28 5-8 

ACCOMPLICE, TESTIMONY OF 37 45-46 

ACCUSED: 

Arraignment of, essential (See Pleas before Courts-martial) 21 1-4 

Change of plea 21 18-22 

Character of, cannot be attacked unless defense puts it 

in issue _ 37 54-55 

Compulsory self-incrimination prohibited (See Confessions) 24 1-80 

Death of, before final action on case, abates proceedings 37 17a 

Entitled to copy of charges 37 73 

46 16 

Entitled to copy of record of trial in ) 

Entitled to counsel n 12-16 

17 9-16 

Errors in procedure not fatal unless prejudicial to sub- 
stantial rights of 37 i-8i 

Failure to advise, as to effect of plea of guilty, or errone- 
ous explanation 21 3 

37 71.76 

45 17 

Faulty description of, in charges 37 35'36 

Has right to present written statement 37 68 

Need not be in arrest or confinement 69 2 

Not to be prejudiced by refusal of joint offender to tes- 
tify because of self-incrimination 24 4a 

37 48a 

Presence during trial 17 13 

Refusal or failure to plead 21 16 

37 18 

Restraint during trial 17 12 

69 2 

389 
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Art. Pars. 


Right to counsel *7 

Statute of limitations, must be advised of right to plead §7 59 

Witness, rights as, must be explained to 37 69 

ACCUSER DISQUALIFIED TO CONVENE COURT OR SIT 

AS MEMBER 4 

8 

AIDING THE ENEMY 81 1-9 

AIR FORCE, members of subject to Articles of War, but not 

to trial by Army courts-martial 2 4a 

Not eligible to sit as members of Army Courts-Martial . . 4 

ALLIED FORCES, MEMBERS OF MAY BE CONFINED BY 

U. S. MILITARY AUTHORITIES, WHEN a la 

71 s 

Surrender of deserter to 74 13 

AMERICAN RED CROSS PERSONNEL, SUBJECT TO MIL- 
ITARY LAW, WHEN a 25 

APPELLATE REVIEW OF COURTS-MARTIAL PROCEED- 
INGS 50 

ARREST OF CIVILIANS BY MILITARY AUTHORITIES: 

When detected in commission of felony or breach of peace 68 8 

When unlawfully wearing Army uniform 68 6 

ARREST OF DESERTERS BY CIVIL OFFICIALS 106 1-7 

ARREST OF PERSONS ENGAGED IN QUARRELS, FRAYS 

OR DISORDERS 68 1-6 

ARREST OR CONFINEMENT OF MILITARY PERSONS 
CHARGED WITH CRIME OR SERIOUS VIOLA- 
TIONS OF ARTICLES OF WAR 69 1-35 

Awaiting trial or result of trial, no punishment except 

confinement 16 

69 la 

Breach of arrest or restriction 69 20-233 

Delegation to noncommissioned officers of power to arrest 

or confine enlisted men 69 t4't5 

Escape from confinement 69 24-313 

Escape of prisoner, allowing 73 1-2 

Forceable entry by military authorities into private dwell- 
ing to arrest soldier, not authorized 69 9 

Force used in making arrest 69 8 

Joint escape 69 29-293 

Legality of arrest or confinement presumed 69 15 

Members of allied forces, when 2 la 

71 2 

Not necessary that accused be in arrest or confinement . . 69 2 

Officer in, may prefer charges 46 1 

Release from arrest or confinement 69 32-35 

Failure to prefer charges does not authorize person to 

release himself 69 13 

When trial delayed 69 

Restraint authorized in maintenance of discipline 6g i 

Shooting escaping prisoner 69 30 

Soldier extradited from foreign country for civil offense 
cannot be arrested by military authorities for military 
offense 69 4 
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Soldier on parole or bail from civil court may be arrested 

for military offense 69 

Status of arrest, limits, restrictions 69 

Suspension from duty and pay does not imply arrest .... 69 

Who may order persons into 69 

ARTICLES OF WAR: 

Persons subject to a 

To be read and explained 110 

ASSAULT: 

With intent to commit a felony 93 

With intent to do bodily harm 93 

ASSAULTING OR DISOBEYING NONCOMMISSIONED 

OFFICER 65 

ASSAULTING OR WILFULLY DISOBEYING SUPERIOR 

OFFICER 64 

Allegations and proof 64 

Assaulting commanding officer 64 

Disobedience of lawful command 64 

Other offenses involved 64 

Penalty 64 

“Superior officer,” meaning of term 64 

ASSISTANT TRIAL JUDGE ADVOCATE AND ASSISTANT 

DEFENSE COUNSEL, POWERS OF 116 

.AVIATION CADETS, DISCHARGE OF (See Soldiers, Sepa- 
ration from the Service) 

B 

BAD CONDUCT DISCHARGE is 

13 

108 

BOARDS OF REVIEW, APPOINTMENT AND FUNC- 
TIONS 50 

BREACH OF ARREST OR RESTRICTION 69 

BURGLARY 93 

C 

“CADET,” AS USED IN ARTICLES OF WAR, APPLIES 
ONLY TO CADETS OF THE U. S. MILITARY ACA- 
DEMY 2 

CAPTURED PROPERTY: 

Dealing in 80 

Disposition of 79 

CHALLENGES, MEMBERS OF GENERAL AND SPECIAL 

COURTS 18 

37 

CHALLENGED MEMBER SHOULD NOT PARTICIPATE 

IN PROCEEDINGS ON CHALLENGE 37 

CHARGES, ACTION UPON 46 

Court or Trial Judge Advocate cannot make substantial 
changes in, without direction from convening authority 46 

Form and contents — 37 

46 
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5 

16-19 

7 

11-15 

i-34 


12-20 

1-7 

1- 24 
17-21 

2- 2a 

3 - 13 
i4-i6a 
22-24 

i-ib 


20-233 
5 1-54 


»5 


1-6 

1-14 

8-9 

8 


18 

2S-33 

G-gb 
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Pai-s. 



Art, 

Investigating officer may testify on trial as to statements 


of accused 4® 15 

Investigation 4® *5-15 

Joint charges, when proper 4® 9 

Laid under wrong Article, not fatal error 37 35a 

Multiplication of 4® 6a-6b 

Must be signed by person subject to military law 46 1 

New charges cannot be added after arraignment of accused 46 i8 

Not signed, pleading general issue waives objection 46 5 

Oath to, may be waived by accused 46 lo 

Reference to staff judge advocate 47 4 

Reference for trial 47 2-5 

Service on accused 37 73 

46 16-ai 

Specifications cannot be amended on trial to charge a 

different offense not included in original 46 19 

Unnecessary delay prohibited 7^ 

Who may prefer 46 1-5 

CIRCUMSTANTIAL EVIDENCE, WHEN SUFFICIENT TO 

CONVICT 37 40a 

CIVILIANS, MAY BE ARRESTED BY MILITARY AU- 
THORITIES, WHEN 68 2,6 

Subject to trial by court-martial, when 2 19-27 

CIVIL AUTHORITIES, DELIVERY OF OFFENDERS TO . . 74 1-43 

Arrest of civilians residing on military posts 74 9 

Attendance as witnesses in civil courts 74. 30-3oa 

Deserters 74 40 

Extradition of soldiers 74 32'33 

For crime committed before entry into military service . . 74 2 

Habeas corpus 74 34-39a 

In general 74 i-g 

“Laws of the land,” meaning of 74 3 

Offenses committed on Army transports 74 28-29 

Service of process in civil suits 74 41-43 

When already tried by court-martial 74 31 

When surrender may be refused 74 10-27 

Crime committed on military reservation 74 19-27 

In time of war 74 10-13 

When military jurisdiction has attached 74 14-16 

Military prisoners 74 17-18 

When warrants issued by both Federal and State 
courts 74 4-5 


CIVIL SUITS, REMOVAL OF FROM STATE TO FEDERAL 

COURTS 117 1 

COMPANY PUNISHMENT (See Disciplinary Powers of Com- 
manding Officers) 

COMPELLING COMMANDER TO SURRENDER .... 76 

COMPLAINTS OF WRONGS 121 

COMPULSORY SELF-INCRIMINATION PROHIBITED .. 24 1-20 

(See Confessions) 

CONDUCT OF A NATURE TO BRING DISCREDIT ON 

THE MILITARY SERVICE g6 8-153 
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CONDUCT TO THE PREJUDICE OF GOOD ORDER AND 

MILITARY DISCIPLINE 

CONDUCT UNBECOMING AN OFFICER AND GENTLE- 


Relations with officers and men , 


Regulations as to, pending trial or result of trial 

CONFIRMATION OF COURT-MARTIAL PROCEEDINGS, 


CONTINUANCES OF PROCEEDINGS OF COURTS-MAR- 
TIAL 

Motion for, should be granted when 

CORPUS DELICTI, NECESSITY FOR PROOF OF . , 


COURTS-MARTIAL (See also specific references to General, 
Special, and Summary Courts-martial) 

Absence of member 


Errors in procedure not fatal unless prejudicial to sub- 
stantial interest of accused (See Irregularities) .. 
Judicial notice, matters subject to 


May sit with closed doors, but are usually open . . 

Member cannot sit on, when in arrest 

Number of members required 

Persons subject to trial by (See Military Law, Persons 
subject to) 


Rules of procedure, prescribed by The President 
Senior member is president of, authority 


Art. 

Pars. 

96 

4 - 7 a 

95 

1 - 3 S 

95 

1 1-12 

95 

30-33 

95 

13-153 

95 

25-29b 

95 

16-242 

95 

i-6h 

95 

7-ioa 

24 

5-13 

37 

47-53 

37 

47-48 

37 50,5oa.5ib,5Sb 

, 84 

1 la 

42 

1-16 

16 


48 


24 

14-16 

20 

1-3 

37 

73-743 

37 

47-49 

77 


37 

4.6 

29 

1-2 

20 

3 

32 

1-5 

20 

1-3 

37 

1-81 

38 

6-7 

3 


32 

4 

38 

3 

69 

6 

, 6.7 

1-5 

8 

1-34 

, 41 

l-IO 

45 

1-20 

■ 29 

2 

33 

5 

40 

21-24 

• 37 

1 

■ 115 

1-6 

. 38 


■ 4 

1-8 
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Art. 

Sentences: 

Mitigation, remission, commutation 5 ' 

Suspension of, in general 5 > 

Unlaxvfully influencing 88 

Who may serve on 4 » 

Witnesses 23 

COURTS-MARTIAL PROCEEDINGS. ACTION ON; 

By convening authority 47 

Confirmation, when required 48 

Powers incident to approval 47 

Powers incident to confirmation 49 

COURTS OF INQUIRY: 

Challenges 99 

Composition 98 

Oaths of members and recorder 100 

Opinion on merits of case 102 

Powers and procedure 101 

Records 103 

When admissible in evidence before courts-martial . . 27 

When and by whom appointed 97 

CRIMES AND OFFENSES NOT CAPITAL (General Article) 96 
CUMULATIVE SENTENCES 41 


D 

DAMAGE TO MILITARY PROPERTY. LIABILITY FOR . . 83 

DAMAGE TO PROPERTY OF PERSONS (See Injuries to 
Property, Redress of) 

DEATH SENTENCE, WHEN LAWFUL 43 

DEBTS DUE DECEASED SOLDIERS, COLLECTION OF . . ii2 


DECEASED PERSONS, DISPOSITION OF EFFECTS OF .... 

Debts clue 

In general 

Persons entitled to effects 

Property subject to lien 

To what property applicable 

Transportation 

When not claimed, or when daim.s conflicting 

DEFENSE COUNSEL: 

Appointment of, qualifications 

Assistant, powers of 

Cannot inaiminate accused without his consent 

Duties of 

Not subject to challenge by prosecution 

Selection of 

DEFINITIONS OF CERTAIN TERMS USED IN THE 
ARTICLES OF WAR 


DELIVERY OF OFFENDERS TO CIVIL AUTHORITIES 
(See Civil Authorities) ................... 


Pars. 


1-16 


>-3 

1-6 


)6-2oa 

10 


»:9 


‘-5 

7 

1-20 

7 

‘".5 

8-13 

ig-iga 

6-Ga 

20 

14- 18a 

12-16 

8-13 

20 

9-14, 17, 18 
5 

15- 16 

!-43 
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DEPOSITIONS: 

Before whom taken 26 i-g 

114 12-13 

Unsigned, not admissible 31 Q 

When admitted in evidence are part of the record, and 
loss of, before final action on case, invalidates the pro- 
ceedings 37 81 

When admissible 25 1-7 

DESERTION: 

Acts which constitute 28 1-7 

58 1-10 

61 1 

Administrative determination of 58 6 

Aiding or advising 59 i-g 

Allegations and proof 58 afi-ggb 

a8 8-10 

Arrest of deserters by civil authorities jo6 1-7 

Attempt to desert 58 4S-44a 

Civil disabilities 58 70-74 

Conviction of absence without leave only on trial for 

desertion is an acquittal of desertion 58 

Deserter from allied force, surrender of 74 ig 

Drafted men 58 54-58 

From fraudulent enlistment 58 » 4 . t? 

From constructive enlistment 58 ig 

General prisoner under suspended dishonorable discharge 58 

National Guard and volunteers 58 59-63 

Not a joint offense 58 10,38 

Officer failing to report deserter 60 

Punishment 58 64-69 

Recruit accepted but not yet enlisted, cannot be tried for 58 13 

Removal of charge 58 17-25 

Restoration to duty without trial, or trial for absence 
without leave only, eliminates charge of desertion .... 58 12 

Variance between allegations and proof 58 40-.pa 

War-time 58 45-53 

DISCHARGE OF SOLDIER: 

Does not terminate jurisdiction over military prisoner . . 2 30*33 

In general, terminates court-martial jurisdiction, Ex- 
ceptions 2 2-6 

(See Soldiers, Separation from Service) 

DISCIPLINARY POWERS OF COMMANDING OFFICERS ..104 1-18 

Appeals from 104 14-15 

Applicable to minor offenses only 104 3.3a 

In general 104 i'-2 

Punishments authorized 104 7-13 

Restraint authorized in maintenance of discipline 69 1 

Subsequent trial 104 i6-i8 

Who may administer 104 4-6d 

DISHONORABLE DISCHARGE: 

May be imposed with life imprisonment 92 8 

Sentence of, suspension 51 

(See Soldiers, Separation from Service) 
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Art. Pars. 

DISMISSAL OF OFFICERS 7-i2b 

(See Officers. Separation from Service) 

DISOBEDIENCE OF SUPERIOR OFFICER 64 i-24 

(See Assaulting or Wilfully Disobeying Superior 
Officer) 

DISOBEDIENCE OF NONCOMMISSIONED OFFICER .... 65 1-7 

(See Assaulting or Disobeying Noncommissioned 
Officer) 

DISRESPECT TOWARD THE PRESIDENT, ETC 6s 1 

DISRESPECT TOWARD SUPERIOR OFFICER 63 1-5 

DOCUMENTARY EVIDENCE 37 57-61 

DOUBLE JEOPARDY: 

Acquittal sometimes a good defense in trial for another 

offense, although not a bar to the second trial 40 13 

Case erroneously disapproved by reviewing authority is 

nevertheless a bar to second trial 40 g 

Reconsideration, restrictions 40 31-24 

Right to plead may be waived 40 * 

Same offense 40 10-12 

Trial by both military and civil courts 40 17-20 

What constitutes 40 s-8a 

Withdrawal, discontinuance, or mistrial, not a bar to sec- 
ond trial 40 14-16 

DRAFTED MEN, SUBJECT TO MILITARY LAW. WHEN 2 12-14 

DRUNK ON DUTY 85 

"Drunkenness” defined 85 1-2 

"On duty” defined 85 3.7 

Punishment 85 10-11 

Specifications 85 9 

DRUNK ON POST (See Sentinel, Misbehavior of) 

DUELING 91 1 

E 

EFFECTS OF DECEASED PERSONS (See Deceased Persons, 

Disposition of effects of) 

EMBEZZLEMENT, IN GENERAL 93 21-33 

Of Government property 94 

ENEMY, CAPTURE BY, TERMINATES STATUS OF AB- 
SENCE WITHOUT LEAVE 61 3 

ENEMY, RELIEVING, CORRESPONDING WITH, OR 

AIDING 81 1-9 

ENLISTED PERSONS MAY SERVE ON COURTS-MARTIAL, 

WHEN 4 

16 

ENLISTMENT: 

Fraudulent 34 i-ig 

Oath of 109 1-5 

Persons prohibited from gg 1-2 

"ENTRAPMENT”, GOOD DEFENSE, WHEN 37 3-23 

ERRORS IN COURTS-MARTIAL PROCEEDINGS ........ 37 

(See Irregularities in Courts-martial Procedure) 
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ESCAPE FROM CONFINEMENT 69 24-31 a 

EVIDENCE IN COURTS-MARTIAL: 

Accomplice, testimony of 37 45-46 

Accused must be advised of his right to testify 37 69 

Admission of improper, not necessarily fatal 37 41 

Articles seized without a warrant, not admissible 37 64 

As to bad character of accused, not admissible unless he 

puts it in issue 37 54.55 

Circumstantial, when sufficient to support conviction 37 40a 

Compulsory self-incrimination prohibited 24 1-20 

Confessions 24 k-i® 

37 47-53 

Conspirators, acts and statements of 24 14-16 

Documentary, authentication, value, etc 37 57-61 

Hearsay and opinion 37 60-633 

Investigating officer may testify to statements of accused 46 15 

Joint offenders, testimony of 24 na 

Judicial notice, matters subject to 38 6-7 

May be introduced out of usual order in court’s discretion 38 5 

Purpose of, may be limited by proper instructions of 

law member 37 54a 

Records of courts of inquiry, when admissible 27 1 

Rules of, in general 37 40-44 

President may prescribe 38 1-7 

Variance between allegations and proof 37 34-36,43 

EXTRADITION OF SOLDIERS 69 4 

74 32-33 

F 

FALSE CLAIMS AGAINST THE GOVERNMENT 94 1-4 

FALSE MUSTER 56 

FALSE RETURNS 57 1 

FAMILY ALLOWANCES, WHETHER EXEMPT FROM 

FORFEITURE 45 15 

FELONY, DEFINED 55 2 

FLIGHT OFFICER, not a commissioned officer 1 i 

Termination of appointment 2 2a 

FORCING A SAFEGUARD 78 , 

FORFEITURES, LIMITS OF, ETC 45 10-15 

FORGERY 93 34-50 

FRAUDS AGAINST THE GOVERNMENT 94 

Embezzlement of Government property 94 

False claims 94 1-4 

False oaths 94 

Liability for, after separation from service 94 33-38 

Stealing, etc., of Government property 94 5-27 

FRAUDULENT ENLISTMENT: 

In general 28 4 

54 1-9 

Proof 54 11-18 

Specifications 54 10 

Variance between allegations and proof 54 19 
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Art Pars. 

Voidable only at option of Government 2 ^ 

54 5 

G 

GENERAL ARTICLE 96 1-26 

Application of, in general 96 i-Sb 

Conduct of a nature to bring discredit upon the mili- 
tary service 9® 8 «5a 

Conduct to the prejudice of good order and military 

discipline 96 I 7 

Crimes and offenses not capital 96 i6 aoa 

Specifications 96 ‘4 

Substitution for other Articles g6 2 1 -a6 

GENERAL COURTS-MARTIAL: 

Announcement of action 29 12 

Appellate review of proceedings 50 

Appointed by whom 8 

Challenges against members 18 

37 8-9 

Charges (See Charges, Action upon) 

Closed sessions 30 12 

Convening order 8 4-6 

37 75 

Death sentence, or imprisonment for more than ten years, 

when lawful 43 1-5 

Dissolution of 8 10-12 

20 3 

Jurisdiction 12 

As to persons, in general 2 1-34 

Civilians accompanying, or serving with, the Army . . 2 19-27 

Offenses committed before entering military setvice 2 i 

Offenses committed in different military status 2 4 

45 10a 

Offenses committed in prior enlistment 2 5 

Offenses outside the jurisdiction of inferior courts 13, 14 3-5 

Prisoners of war and internees 2 28-29 

Requirements necessary to vest 12 8-13 

Restrictions 12 14 

I.aw member, appointment essential, qualifications 8 27-28 

Duties and authority 31 

Members must be sworn ig 2 

Oaths of personnel and witnesses 19 1,1 1 

Persons discjualified as members 4 10-16 

President of court, authority 4 a 

Proceedings, action on: 

By convening authority 47 

Confirmation, when required, by whom 48, 49 

Restrictions go 

Reconsideration of findings and sentence 29 2 

m 5 

40 as-s 4 

Records — 33 i.gj 

Authentication 33 g.jg 

Action on, by reviewing authority 47 

Reference to staff J. A. 47 10-na 
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Art. Pars. 

Powers incident to approval 47 20-393 

Promulgating order 47 14-18 

Finality of 47 40-42 

Appellate review in J, A. G. 0 50 

Copy of, each accused entitled to 111 

35 1 

Correction of 33 7 

Destruction or loss, effect 33 14-153 

47 19 

Disposition of 35 i 

Presumption of validity 37 1 

Reviewing authority cannot correct 47 27 

Revision 33 16-21 

Relief or addition of members 4 5 

8 7-9 

.37 4-7 

Sentences, confirmation required, when 48 

Sentences, mitigation, remission, commutation 51 

Sentence to confinement for more than ten years, or 

death, vote requisite for .43 3-4 

Suspension of sentences of dismissal or death 51 i 

Trial judge advocates and counsel for defense, appoint- 
ment and duties 11 

17 

u6 

Viewing premises where crime committed 38 5a 

Vote necessary for conviction 43 4a 

Voting, method of 31 1-3 

Who may serve on 4 

Witnesses 22 i -fj 

23 1-6 

GENERAL PRISONERS, RESTORATION TO DUTY OR 

REENLISTMENT OF 51 

GOOD ORDER TO BE MAINTAINED AND WRONGS RE- 
DRESSED 89 

(See Injuries to Property) 

H 

HABEAS CORPUS, WRITS OF 74 34.39a 

HEARSAY EVIDENCE, DEFINITION 37 60 

Conviction based solely upon, cannot be sustained 37 62 

HONORABLE DISCHARGE (See Soldiers, Separation from 

Service) 108 4-10 

HOUSE-BREAKING 93 51-54 

I 

INJURIES TO PROPERTY, REDRESS OF 105 1-22 

Application of Article, in general 105 1-8 

Assessment not collected, officer responsible therefor 

liable 105 20 

Board’s award conclusive .... 105 15-18 

Claims and claimants 105 g- 1 1 
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Art. Pars. 

Collection in subsequent enlistment 105 a 1-22 

Damages 105 12 

Officer failing to take action on claim, liability 89 i-g 

Priority of claims allowed 105 ig 

Pro rata assessment 105 13-14 

INQUESTS 113 1-3 

INSANITY, WHEN IN ISSUE ON TRIAL, PROCEDURE . . 37 yo-yoa 

When issue not raised in trial, discovery afterwards does 

not affect legality of proceedings 37 78 

INSUBORDINATE CONDUCT TOWARDS NONCOMMIS- 
SIONED OFFICER 65 1-7 

INTERNEES, SUBJECT TO TRIAL BY COURT-MARTIAL 2 28-29 

Penitentiary confinement authorized in proper case 42 2 

INTERPRETERS FOR COURTS-MARTIAL 115 i-6 

Oath of 19 

Who may be 37 25-26 

IRREGULARITIES IN COURTS-MARTIAL PROCEDURE: 

As to evidence 37 40-64 

As to personnel of court 37 4-27 

As to pleadings 37 28-39 

As to procedure 37 65-75 

As to sentence 37 76-78a 

As to the record 37 79-8 1 

Conviction not valid when accused was incited by Gov- 
ernment agents to commit offense 37 2 •2a 

Not fatal to proceedings unless record shows that sub- 
stantial rights of accused were prejudiced 37 1-81 

Presumption of validity of proceedings, unless contrary 
appears by the record 37 i 

J 

JOINT ESCAPE 69 29-293 

JOINT OFFENDERS: 

Acts and statements of 24 14-16 

Confessions of 24 iia 

Refusal to testify on ground of self-incrimination 24 4a 

JOINT TRIAL: 

Separate sentences should be adjudged 37 77 

When proper or improper 37 37-38 

JUDGE ADVOCATE GENERAL, FUNCTIONS OF, IN RE- 
VIEW OF COURTS-MARTIAL PROCEEDINGS 47 

48 

49 

50 

JUDGE ADVOCATES, ASSIGNMENT OF, CFIANNELS OF 

OF COMMUNICATION 47 1 

JUDICIAL NOTICE, MATTERS SUBJECT TO 38 6-8 

JUDICIAL COUNCILS, Appt, functions 50 

' L 

LARCENY, IN GENERAL 93 55-73 

Of Government property 9^1 
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LAW MEMBER OF GENERAL COURT-MARTIAL: 
Appointment, qualifications 


limitations upon PROSECUTIONS: 

As to time 

Absence or impediment which prevents running o£ 

.statute 

Accused mu.sc be advised of right to plead the 
statute in proper case 

Being so advised, if not asserted it will be held 

waived 

If plea not allowed, accused must have opportunity 

to offer defense on merits 

May Ite asserted by special plea or under general i.ssue 

Time of war 

When statute begins to run 

As to number (See Double Jeopardy) 

LIMITATIONS UPON PUNISHMENTS 

LOSS, DAMAGE. OR WRONGFUL DISPOSITION OF MILI- 
TARY PROPERTY 


MILITARY LAW, PERSONS SUBJECT TO: 

Army personnel 

After discharge 


National Guard 

Reserves 

Retired personnel 

Women’s Army Corps 

Cadets, U. S. Military Academy 

Civilians accompassying or serving with the Army . . 
Members of other services attached to the Army .. 
Persons under court-martial sentence 

Prisoners of war and internees 

(See General Courts-Martial, Jurisdiction) 
MILITARY PRISONERS, SUBJECT TO TRIAL 
COURTS-MARTIAL 


8 

i8 

35 

27-28 

43 

3-4 

ga 

8 

107 

14-41 

39 

1-14 

39 

6-9 

37 

39 

39 

3-3 

39 

2 

39 

4 

39 

2 

39 

U-14 

39 

10 

45 

1-20 

83 

1-9 

95 

74-74g 

92 

6b, 6 

2 

17-18 

15 

1-9 

s 

1-14 

2 

94 

2,5 

. 2 

12-14 

2 

3 

2 

9-10 

2 

6-8 

2 

1 1 

2 

5c 

2 

15-16 

2 

19-27 

2 

17-18 

2 

5 

30-33 

2 

28-29d 

, 2 

. 16 

30-33 

69 

la 
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THE ARTICLES OF WAR 


Art. 

May be held to serve sentences after expiration of en- 
listment and discharge 2 

MILITARY PROPERTY, LOSS. DAMAGE, OR WRONGFUL 

DISPOSITION 83 

MILITARY PROPERTY ISSUED TO SOLDIERS, WASTE 


OR UNLAWFUL DISPOSITION 8.t 

MINOR, ENLISTMENT OF 55 

Serving in fraudulent enlistment is subject to trial by 

court-martial 2 

MISAPPROPRIATION OF GOVERNMENT PROPERTY .. 94 

MISBEHAVIOR OF SENTINEL 86 

MISBEHAVIOR BEFORE THE ENEMY 75 

MISCONDUCT. TIME LOST THROUGH. TO BE MADE UP toy 
MULTIPLE PUNISHMENTS, NOT TO BE IMPOSED .... 45 

MULTIPLICITY OF CHARGES 46 

MURDER 92 

Attempt to murder 96 

In trial for murder, evidence of character of victim ntu 
admissible when no basis for claim of self-defense .... 57 

Self-defense, .sustained when 92 

Statements of deceased, when admissible 37 

MUTINY AND SEDITION 66 

Failure to suppress 67 

N 

NATIONAL GUARD, MEMBERS OF, WHEN SUBJECT TO 

TRIAL BY COURT-MARTIAL 2 

Officers, eligibility for detail on courts-martial 4 

NAVAL AND MARINE PERSONNEL, WHEN SUBJECT TO 

MILITARY LAW 2 

NEW TRIAL, PETITION FOR 53 


O 

OATH OF ENLISTMENT 109 

Not necessary to complete induction of drafted men 2 

109 

OATHS, AUTHORITY TO ADMINISTER 114 

Depositions 114 

Individuals authorized 114 

In foreign places 114 

In general 114 

Purposes authorized 114 

OATHS OF PERSONNEL OF COURTS-MARTIAL AND 

WITNESSES 19 

OFFICER, CONDUCT UNBECOMING (See Conduct Unbe- 
coming etc.) 95 

Failing to report de-sertcr 60 

Failing to take action on claim for damage to property , . 89 


Pars. 

30-32 

1-9 

i-io 


3 

1-8 

1-8 

14-41 

18 

6a, 6b 
i-6k 
17b 

56a 

k 

62a 

1-6 


9-10 


17-18 


»-5 

12a 

3a 

1-16 

12-13 

4 - 7 b 

14-16 

lO-llC 

i-Sa 

8-9 

1-12 


‘-4 



INDEX 403 

Art. Pars. 

Failing to collect assessment under Article 105 105 go 

Making unlawful enlistment 55 i -g 

OFFICERS: 

Arrest or confinement of, except under Article 68 (quar- 
rels, frays, etc.) must be by order of commanding 

ofiicer fig 12 

Cannot be reduced in grade by court-martial sentence 45 3 

How triable 16 

Reduction to ranks 44 

Separation from the service 118 1-53 

Acceptance of civil or incompatible military office .. 118 37-38a 

Discharge by order 118 1-6 

Discharge under sec. S4b, N.D. Act 118 17 

Discharge or dismissal cannot be revoked 118 39-44 

Dismissal by the President ii8 7-10 

Dismissal by sentence of court-martial 118 11 -12b 

Dropped from the rolls 118 13-15 

National Guard and reserve officers 118 45-52a 

Resignation 118 18-36 

Warrant officers 118 53-54 

Wholly retired 118 16 

Suspension from rank and command 45 3 

47 ‘4a 

P 

PAY: STOPPAGE OF, FOR LOSS. DAMAGE OF MILITARY 

PROPERTY 83 2-3 

Forfeiture during absence without leave 61 11-12 

PENITENTIARY, CONFINEMENT IN: 

Authorized for the military offenses named in Article 42 
and for offenses of a civil nature (although charged as 
violations of the Articles of War) punishable by civil 

law by confinement for more than one year 42 2 

Discharged soldier serving sentence of court-martial in, 

still subject to military control 2 33 

Escape of military prisoner from, is military offense and 

not punishable by penitentiary confinement 69 31a 

Not authorized for military offenses except those named 

in Article 42 42 g 

Sentences to, restrictions 45 20 

When lawful 42 1-16 

PERJURY 93 75-83 

Acquittal in case in which alleged to have been committed 

is good defense, in absence of new evidence 40 13 

PERSONAL INTEREST IN SALE OF PROVISIONS 87 

PERSONS SUBJECT TO MILITARY LAW (See Military 
Law, Persons subject to) 

PETITION FOR NEW TRIAL 53 

PLEAS BEFORE COURTS-MARTIAL: 

Accused must be arraigned 2i 1-4 

Change of plea 21 11-15 
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THE ARTICLES OF WAR 


Art. Pars. 


Effect of piea of guilty, explanation to accused 21 3.4.8 

37 71.76 

45 17 

General issue 21 7-9 

Kinds of 2i 5-9 

Motions SI 10-17 

Plea of guilty to specification which does not allege all 

material elements of offense is void 37 33 

Plea of guilty with exceptions 21 5 

Refusal or failure to plead, effect 21 2,23 

37 18 

PRECEDENCE AMONG OFFICERS OF VARIOUS COM- 
PONENTS OF THE ARMY 119 1-2 

120 1-7 

PRESIDENT OF COURT-MARTIAL, AUTHORITY OF . . 4 2 

PREVIOUS CONVICTIONS 37 44 

45 6-9 

Consideration of, by court in fixing penalty, not double 

jeopardy 40 3 

PRISONER, RELEASE OF, WITHOUT AUTHORITY .... 73 ' 2 

PRISONERS OF WAR AND INTERNEES; 

Cannot be tried for escape 69 31a 

Prescribed limitations on punishments of soldiers, ap- 
plicable to 45 J 

Subject to trial by court-martial, when 2 28-29 

PRISONERS RECEIVED, REPORT OF 72 


PROCEEDINGS, COURTS-MARTIAL, ACTION ON 47 

48 

49 

50 

PROMOTION DOES NOT TERMINATE MILITARY JUR- 


ISDICTION WHEN SERVICE IS CONTINUOUS .... 2 4 

PROVOKING SPEECHES AND GESTURES 90 

PROVOST COURTS 15 ,0 

PUNISHMENTS: 

Additional, pending trial or result of trial, prohibited .... 16 

Cumulative 41 10 

Limitations on 45 i-go 

Multiple, not to be imposed 45 iB 

Restrictions as to kinds of 41 110 

(See Disciplinary Powers of Commanding Officers) 

Q 

QUARRELS, FRAYS, DISORDERS 68 1-6 


, R 

RANK, PRECEDENCE, AND COMMAND, AMONG OFFI- 
CERS OF VARIOUS COMPONENTS OF THE ARMY 119 1-2 

SSSO 1-7 

92 1-3 

7-7h 


RAPE 
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Jrt. Pars. 

RECORDS OF COURTS-MARTIAL (See various kinds of 

courts) 

REDRESS OF WRONGS OR INJURIES (See Injuries to 
Property) 

REDUCTION OF OFFICER TO RANKS 44 

REENLISTMENT OF SOLDIER ALREADY IN SERVICE 

IS EVIDENCE OF DESERTION 28 1-4 

REFUSAL TO RECEIVE AND KEEP PRISONERS 71 1-2 

REHEARING, WHEN AUTHORIZED, PROCEDURE .... 52 

RELEASE OF PRISONER WITFIOUT AUTFIORITY 73 1-2 

RELIEVING, CORRESPONDING WITH, OR AIDING THE 

ENEMY 81 1-9 

REPORTER FOR COURT-MARTIAL: 

Appointment, duties, etc 115 1-6 

Oath of 19 9 

REPORT OF PRISONERS RECEIVED 72 

RESERVE OFFICERS, ELIGIBILITY FOR SERVICE ON 

COURTS-MARTIAL 1 8 

RESERVES, WHEN SUBJECT TO TRIAL BY COURT- 

MARTIAL 2 6-8 

RESIGNATION OF OFFICER (See Officers, Separation from 

Service) 118 18-36 

RESTRICTION TO LIMITS, CANNOT EXCEED TFIREE 

MONTHS 45 16 

RETIRED OFFICERS, ELIGIBILITY FOR SERVICE ON 

COURTS-MARTIAL 4 7 

RETIRED PERSONNEL, SUBJECT TO TRIAL BY COURT- 

MARTIAL 2 n 

RETURNS, FAILURE TO MAKE 57 

REVIEWING AUTHORITY FOR COURTS-MARTIAL 

PROCEEDINGS 46.47 

REVIEW OF GENERAL COURT-MARTIAL PROCEED- 
INGS IN THE J. A. G. 0 50 

RIOTING, PENITENTIARY CONFINEMENT NOT AU- 
THORIZED FOR, DEFINITION 89 3-4 

ROBBERY 93 84-893 

RULES OF PROCEDURE FOR COURTS-MARTIAL 38 

S 

SELF-INCRIMINATION, NOT TO BE COMPELLED (See 

Confessions) 24 1-20 

SENTENCES OF COURTS-MARTIAL: 

Cumulative 41 10 

Mitigation, remission, suspension 51 

Vote on 43 

SENTINEL, MISBEHAVIOR OF 86 1-8 

SEPARATION FROM THE SERVICE: 

Officers (See Officers etc.) 118 1-54 

Soldier-s (See Soldiers etc.) 108 1-64 



4o6 the articles OF WAR 

Art. Pars. 

SERVICEMEN’S READJUSTMENT ACT: 

Provisions for review and modification of discharge or 

dismissal in certain cases 108 

SLEEPING ON POST (See Sentinel etc.) 86 i-8 

SODOMY 93 90-94 

Refusal of participant to testify on ground of self-in- 

crimination cannot be used against accused 37 48a 

SOLDIERS’ HOME, MEMBERS NOT SUBJECT TO MILI- 
TARY LAW 2 34 

SOLDIERS, SEPARATION FROM TtlE SERVICE 108 1-64 

Bad Conduct discharge 108 12 

12 

13 

Cannot be revoked except for fraud 108 48-56 

Discharge by purchase 108 27 

Discharge for disability 108 28-29 

Discharge for fraudulent enlistment 108 30 

Dishonorable discharge 108 

Execution of discharge io8 35*47 

Honorable discharge 108 5-11 

In general 108 1-4 

Lost certificate 108 57*57^ 

National Guard in Federal service loS 58-60 

Reasons for discharge 108 20-26 

Remarks upon discharge certificate 108 31 

Retired enlisted men 108 61-62 

Who may order or sign io8 32-34 

(See also Discharge of Soldier) 

SOLDIERS TO MAKE GOOD TIME LOST 107 1-41 

Due to misconduct— “Line-of -duty” cases 107 14-41 

In civil confinement 107 12-13, 

In desertion 107 6-7 

In general 107 1-5 

In military confinement 107 9-11 

While absent without leave 107 8 

SPECIAL COURTS-MARTIAL: 

Announcement of action 29 1 -2 

Appointed by whom (See Annotation following Article 10) 9 

Challenge of members 18 

Closed sessions 30 1-2 

Jurisdiction (See Annotation following Article 14) 13 

Members must be sworn 19 2 

Oaths of personnel and witnesses 19 i-io 

Persons disqualified as members (See Annotation follow- 
ing Article 10, par, 4) g 

Records 34 i-* 

Disposition of 36 

Trial judge advocates and counsel for defense 11 

SPECIFICATIONS (See Charges) 

SPIES 82 

STAFF JUDGE ADVOCATES TO BE ASSIGNED BY THE 

JUDGE ADVOCATE GENERAL ....... ............ 47 i 
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Art. Pars, 

STATUTES OF LIMITATIONS (Articles 39 and 40): 

(See Limitations upon Prosecutions) 

STATUTORY RAPE qg 


SUMMARY COURTS-MARTIAL: ^ 

By %vhom appointed 10 

Jurisdiction 

As to persons 

As to offenses 

As to sentences g.jg 

Oath of witnesses ig 

Records j .g 

Disposition of g6 

Retired officer as 10 8 

SUPERIOR OFFICER, DISRESPECT TOWARD 63 1-5 

Assaulting or tvilfully disobeying 64 1-24 

SURRENDER OF DESERTER TO ALLIED FORCES .... 74 13 

SURRENDER OF OFFENDERS TO CIVIL AUTHORITIES 
(See Civil Authorities) 

SUSPENSION FROM DUTY AND PAY DOES NOT NECES- 
SARILY INVOLVE ARREST 69 7 

SUSPENSION FROM RANK AND COMMAND DOES NOT 

AFFECT MILITARY JURISDICTION 2 * 

T 

TIME LOST, SOLDIERS TO MAKE GOOD (See Soldiers 

to make good etc.) 107 1-41 

TRIAL JUDGE ADVOCATE; 

Appointment il i-g 

Assistant, powers of 116 

Cannot make substantial amendments to charges 46 18 

Comment upon failure of accused to testify, improper . . 37 69 

Duties and privileges 17 1-8 

Improper statement or argument by 37 

Not authorized to place accused in arrest or compel his 

attendance in court 69 n 

Not subject to challenge 18 5 

Oath 19 

Presence during closed session 37 16, 66 

Punishable by court for contempt 32 5 

Relief of 11 4-7 

Responsible for proper preparation etc, of record 33 1-13 

Who may be appointed, qualifications 11 

Accuser not necessarily disqualified 37 15 

U 

UNLAWFUL ENLISTMENT. OFFICER MAKING 55 i-S 

^ ■ V 

VARIOUS CRIMES (See specific crimes named) 93 1-94 




4o8 the articles OF WAR 

Art. 

w 

WARRANT OFFICER: 

Authorized to quell frays or disorders 68 

Discharge of n8 

Not authorized to order soldiers into arrest except under 

Article 68 (Quelling of Frays or Disorders) 69 

Not an “officer” as term is used in Articles of War 1 

WASTE OR UNLAWFUL DISPOSITION OF MILITARY 

PROPERTY 84 

WITNESSES BEFORE COURTS-MARTIAL: 

Competency, question for the court 23 

Cross examination 37 

Evidence as to character of, when admissible 37 

Expert as 

37 

Failure to be sworn 37 

Fees of 22 

For defense 22 

May modify testimony 37 

Mental capacity 37 

Not disqualified because names not appended to charges, 

or because they did not testify at investigation 46 

Oath of 19 

Process to obtain 22 

Refusal to appear or testify 23 

Wife, not compelled to testify against husband 25 

WITNESS FOR PROSECUTION DISQUALIFIED AS MEM- 

BER OF COURT 4 

WOMEN’S ARMY CORPS 2 

As reporters for courts-martial 115 


Pars. 


5 

55 

12a 


1-8 

5-6 
21 
56 
13-14 
63, 63a 
20-20a 
7-12 
15-16 
42 
22-23 

12,20 

1-6 

1-3 

2 a 


5C 

2a 



